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In the United States Circuit Court of .[ppcaJs, for flic XiiifJi

Circuit.

willia:m dettering, \

Appellant, I

vs.
[

ALBERT NORDSTROM, \

Appellee. /

Stipulation and Order Extending Time to Docket Cause.

It is hereby stipulated that in the above-entitled suit

an order may be made enlarging the time for appellant

to file a transcript of the record and docket said cause

in the said Circuit Court of Appeals, thirty days from

and after the 15th day of August, 1905, the return day

of the citation issued herein.

Dated at Nome, Alaska, August 15. 1905.

J. K. WOOD,

IRA D. ORTON,

Attorneys for Appellant.

i A. D. COCHRAN,

I

• By J. REAGAN.

JNO. REAGAN,
Attorneys for Appellee.

Order.

In accordance with the foregoing stipulation it is

hereby ordered by the undersigned judge who signed
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the citation on appeal herein, that the li 11;^ f«>r the ap-

pellant to file the transcript of the record in said action

in tlie said Conn of -Vppeals and docl et said canse

in said Conrt of Aj^peals be, and the same is hereby, en-

larged thirty dajs from and after Angnst 15, 1905, the

retnrn day of said citation.

Dated, Nome, Alaska, Angnst 15, 1005.

ALFRED S. :\[OORE,

Jndge of the United States District Court, District of

Alaska, Second Division.

[Endorsed]: No. 1247. United States Tircnit Uonrt

of Appeals, Ninth Circuit. Wm. Detterijg, Appellant,

vs. Albert Nordstrom, Appellee. Stipulation and Order,

l-'iled Sopt. 5. 1905. F. D. Monckton, Clerk.

1)1 llir rniial Slafis District Court, District of Ahif<ka, Sec-

ond Dirisioii.

:iff, ]

ALBERT NORDSTROM,
Plainti

vs. i

wtllta:\i detterino, >

Defendant. '

Complaint.

The iilaintiff complains of the defendant and for cause

of action alleces:
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I.

That on or about the fifth day of :Mar(li, A. D. ]901,

this plaintiff became, and ever since said date has been,

the owner of an undivided one-fourth of the following

described placer mining claim, situated in the Cape

Nome Mining and Recording District, District of Alaska,

and known and called Bench Claim Number Eight (8),

on Nikala Gulch, which is a tributary of Anvil Creek,

next to and adjoining Placer Claim No. Eleven (U)

Above Discovery on said Anvil Creek, the said claim be-

ing by the side line of said No. Eleven, the same having

been located by Ole Stenfeld on April 3d, 1899, and

notice of location recorded on the 4th day of April,

1899, in the office of the recorder of said recording Dis-

trict in volume 8 at page 103. That ever since said date

the defendant William Dettering has been the owner of

an undivided three-fourths of said mining claim.

II.

That ever since the day of May, A. D. 1902, con-

trary to the agreements between plaintiff and defend-

ant, said defendant has worked, operated and mined

said claim, and has during said time extracted large

quantities of gold and golddust from said claim, and

has appropriated the whole thereof to his own use.

III.

That prior to the commencement of this suit plaintiff

demanded a statement and accounting of the working

and mining said claim. And that he account to and
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pay plaintiff ono-foiirtli of tlie amount, less reasonable

expenses for extractin<> the Ksanie. Ki^t defendant re-

fused and still refuses to render such account or any ac-

count at all. And refuses and still refuses to pay to

plaintiff said one-fourth of the proceeds of gold and gold-

dust taken from said mining claim during said time or

an}' amount at all.

IV.

That the amount of gold and gold-dust taken from said

mining claim by defendant during said time, this plain-

tiff does not know, but is informed and believes that it

amounts to more than |100,0O0.

V.

That during the period said defendant was working

said mining claim as above set forth, this plaintiff was

absent from tlio Second Judicial Division, District of

Alaska, and was in Seattle, State of Washington, in

Portland, in the State of Oregon, and in Southeastern

Alaska, and did not participate in mining upon said

claim, nor did ho receive any of the profits therefrom.

Tliat tlie amount of gold and gold-dust taken from said

mine as above set forth by said defendant is largely in

excess of the expenses of doing said mining.

Wherefore plaintiff demands judgment against the

said defendant requiring him to give an accounting of

the gold and gold-dust taken from said claim.

That he be required to pay plaintiff one-fourth of all

gold and gold-dust so extracted by him, less the reason-
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able amoimt for workiug- and securing said gold and

gold-dust.

And for suc-li other and further relief as to the Court

may seem meet and proper in the premises, and for his

costs herein expended.

I. S. THOMPSON,

Attorney- for Plaintiff.

United States o; America, "^

r ss.

District of Alas'va. J

Albert Nordstrom, being first duly sworn, deposes and

says, that he is the plaintiff above named; that he has

read his foregoing complaint and knows the contents

thereof and that the same is true as he verily believes.

ALBEET NORDSTROM.

Subscribed and sworn to before me this 21st day of

Sept. 1903.

[Notarial Seal] I. S. THOMPSON,
Notary Public, District of Alaska.

[Endorsed]: 1023. In the United States District

Court, District of Alaska, Second Division. Albert

Nordstrom, Plaintiff, vs. William Deterring, Defend-

ant. Complaint. Filed in the Office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. Sep. 21, 1903. Geo. V. Borchsenius,

Clerk. By 0. J. Lonien, Deputy Clerk. G. J. L. I. S.

Thompson, Attorney for Plff., Nome, Alaska.
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hi Ific I iiilid Sillies Dislricl Coiirl, for fltc Disfrict of

Ala-ska, Second Division.

ALBEKT XOIM )8TR( )M,

Plaintiff,

^'^-
I No. 1023.

WILLIAM DETTERIXG,
Defendant.

Answer and Cross-Complaint.

Tomes now the above-named defendant, William Det-

terlng, by liis attorney, W. V. Rineliart, Jr., and for an-

SAver to i)laintiff"« complaint herein, alleges:

1.

Defendant denies all the allegations, matters and

things set forth in i^aragraph 1 of said complaint.

2.

Defendant denies all the allegations, matters and

things set forth in ])aragraph II of said complaint, ex-

cept that he let a lay npon the whole of said mining

claim, and that he and his said laymen have since the

said mouth of Jnne, 1902, worked, mined ;nid operated

the said claim, and that they are still working, mining

and operating the same, as hereinafter iiientioned in his

affirmative answei- and cro:->--coin])laint; b.it lie denies

that said acts or any of them w(i'e in violation of, or

contrary to, ;niy agrc^ement between ])hiintiff' and him-

self, or that tlicrc is oi- (^ver was any snch agrcoment, as

that alh'gcd, between plaintiff" and himself,
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3.

Defendant denies paragrapli IV of said complaint.

Answering- paragraph V of said complaint, defendant

denies any knowledge or information sufficient to form

a belief as to the whereabouts of plaintiff during the

time mentioned therein; but admits that plaintiff did

not participate in the mining or operating of said claim,

and that he did not receive any of the profits therefrom

;

and denies that the amount of gold and gold-dust taken

from said mine by the defendant is largely in excess of

the expenses of doing the said mining; although defend-

ant is at this time unable to state the exact cost and ex-

pense of said mining.

As a further, separate and affirmative answer and de-

fense, to plaintiff's complaint, defendant alleges:

1.

That he is now and all of the times mentioned in plain-

tiff's complaint has been the sole and exclusive owner

of said mining claim, and has been in the sole and exclu-

sive possession thereof.

2.

That since about the 15th day of June, 1902, defend-

ant has worked and mined the said claim openly and

publicly and has expended large sums of money in so do-

ing, and has in so doing discovered rich deposits of gold

and gold-dust and has developed the said claim into a

producing and paying mine; all of which was done with

the full knowledge of the plaintiff and of his agents.
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jiiid Jit no time during- said working and mining did

plaintiff ever make known bis alleged and pretended in-

terest in said claim, until about the middle of the month

of August, 1903, and after the said claim had been

jtroven to be a valuable mine.

3.

That prior to the commencement of the working and

mining aforesaid, plaintiff publicly and repeatedly dis-

claimed any interest in or to said mining claim.

As a second, further, separate and affirmative defense

to i)laintitl:"s complaint, defendant alleges:

1.

That there is a nonjoinder of parties plaintiff in this

action, in this, to wit: John Sundback, who is still living

and a resident of the District of Alaska, Second Divi-

sion, Precinct of Nome, is now and at all the times men-

tioned in plaintiff's complaint has been a partner of and

witli the plaintiff" in and to all of the mining claims and

properties owned by him in the District of Alaska, and

said John Sundback should be joined as a party plaintiff

in this action.

As a third, further, separate and affirmative defense

to plaintiff's complaint, defendant alleges:

1.

That there is another action pending in this court,

between the plaintiff and this defendant and liis lessees,

whci-ein the same title to the same propei-ty is involved,

and wli(')-ein ])laintiff asks for the same nmonnt, as liis
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share of the proceeds of said claim; and wherein both

the phiiutiff and defendant will be obliged to oft'er and

make practically the same proof iis will be required in

this action, said action being entitled ^'Albert Nord-

strom vs. William Dettering et al., No. 1038"; wherefore

this present action slionid be abated until the final de-

termination of the other action, or else the two actions

should be consolidated and tried at the same time.

As a fourth, further, separate and affirmative defense

to plaintiff's complaint, defendant alleges:

1.

That if plaintiff ever did have any interest in or to

said claim, which defendant denies, the plaintiff has for-

feited and abandoned the same, and should be estopped

from claiming the same at this time. He has publicly

and repeatedlj^ disclaimed any interest and announced

that he did not intend to return to said claim, or have

anything further to do with the same; he vacated and

abandoned and deserted the said claim in the fall of

1901, and has never since done any work or expended

any money toward the development and improvement

of the said claim; has never done any assessment work

thereon, as required by law, nor has he contributed to-

ward the same; he has stood idly by and allowed de-

fendant to work, develop, prospect and improve the said

claim and expend large sums of money in that behalf,

without giA'ing defendant an}'- knowledge, notice or in-

formation tliat he had, or claimed any interest in said

claim, and has intentionallv inislcd and deceived defend-
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ant for the sole purpose of iuducing liim to work, and

develop the said claim and expend his money thereon

and if possible ascertain the trne value of said claim,

without plaintiff sharing;- any part of the work and ex-

pense, with the manifest intention of subsequently

claimino- an interest in said claim in case the same

proved to be a valuable mine.

And plaintiff held the deed under which he claims for

about two and one-half years before he recorded the

same, and during- none of said time did he ever claim

under or by virtue thereof; and the said deed was not

recorded until after tlie said claim had been by the de-

fendant developed into a valuable property.

As a cross-complaint to plaintiff's complaint herein,

defendant complains against the plaintiff, Albert Nord-

strom and against John Sundback and alleges as fol-

lows:

1.

Thnt on or about tlie 26th day of December, 1900, de-

fendant William Bettering purchased the mining claim

mentioned in plaintiff's complaint, and known as and

called "Bench Claim No. Eight by the side line of Claim

No. 11 Anvil Creek," and along the north side of Creek

Claim No. One on Nikala Gulch, in the Cape Nome Re-

cording District, District of Alaska, from the grantees

of Ole Stenfeld, the original locator thereof, and ])aid

therefor the full sum of $9,200, and ever since said date

has been and is now the sole and exclusive owner of said
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miuiug claim, and lias beeu aud is uow iu the sole aud

exclusive possession thereof.

2.

That on or about the 5th day of March, 1901, the

plaintiff made an oral proposition to defendant, where-

by he, the plaintiff, Albert Nordstrom, might acquire

and secure an interest in said mining claim, provided

he met, kept and fully performed all of the conditions

to be by him subsequently performed and fully and

fairly rendered and paid unto defendant all the consid-

eration mentioned; in said proposition plaintiff promised

and agreed to and with the defendant that he, the

plaintiff, would immediately j)roceed to Nome, Alaska,

and to said mining claim, and at once begin to prospect,

work and develop said claim, and use his best endeavors

to make and develop the same into a producing and pay-

ing mine, advancing the necessary funds, means, sup-

plies, tools, etc., to accomplish the said object, and that

he would continue to v/ork and mine the said claim until

he had taken out therefrom sufficient gold and gold-dust

to repay him for his said advances and, in addition to all

the expenses incident thereto, to repay to defendant the

whole amount of the purchase price by defendant for

said claim, to v.it, the sum of $9,200, together with any

and all additional expenditures which defendant might

in the meantime make for and account of the said claim;

and at the same time plaintiff represented to defendant

that lie, the plaintiff, was an experienced and successful

miner, and that he knew of said mining claim, its loca-
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turn and ueighborliood, and of the work necessary and

the methods proper to open up and develop the said

(laini and make it a producing and paying mine, and

that he would do everything necessary and employ all

all proper means and methods to accomplish the objects

desired, and that he would also co-operate with, and con-

sult and advise with defendant in said mining and y.'ould

adopt and follow such methods and plans as should be

agreed upon betw^een them; and as compensatioj for

said services, and expenditures and as full consideration

therefor plaintiff should have and receive and be en-

titled to an undivided one-quarter interest of and to said

iiiiiiiiig claim. <

3.

That defendant, relying upon the representations,

promises and agTeements of the plaintiff, as aforesaid,

accepted the said propositon and agreed with him

plaintiff that if he would do all he had promised and

agreed to do in the premises, he should have and receive

an undivided one-quarter interest in and to the said

mining claim, for and in consideration of his services

and expenditures, and as full compensation therefor;

and the plaintiff thereupon requested the defendant to

make, execute and deliver unto him a deed for said un-

divided one-quarter interest in said mining claim, as-

suring and promising defendant that in case he, the

plaintiff, did not fully and completely live up to his

agreement, and meet, keep and perform all of the condi-

tions subsequent to be by him performed in accordance
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^\itll said iigreemeut, aud, if after making' a trial and

examination of said mining claim, he did not desire to

continue further with and under his said agreement,

and did not so continue and did not fully comply with

and carry out the said agreement, he would return the

said deed to defendant, and would make no use what-

ever of the said deed, and would make no claim against,

or assert any interest in or to the said claim, but would

withdraw from the said agreement and call the matter

at an end, and that in the meantime he would hold the

said deed unrecorded, the same as if it were in escrow,

but not as an actual delivery for the purpose of trans-

ferring title, and that said deed should never be re-

corded until and useless he, plaintiff, fully met, kept

and performed his part of said agTeement and became

fully entitled to the said interest in said claim.

4.

That, relying upon the representations and agree-

ments of the plaintiff as aforesaid, and upon the terms,

and under the said conditions mentioned, and without

any other consideration wiiatever, but solely in consid-

eration of the said oral promises and agreements of the

plaintiff to be by him subsequently met, kept and per-

formed as aforesaid and under the inducements of the

plaintiff, the defendant made, and executed unto the

plaintiff a deed for an undivided one-quarter interest in

and to the said mining claim, and delivered the same to

plaintiff without his paying any consideration whatever
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and without his iiiciiri-iiiy; auv costs or expenses what-

ever.

5.

That llic i)laiiitiiT failed, neglected and refused to

meet, keep and perform his agTeements or to comply

witli tlu' terms, conditions and requirements of the con-

tract between liiin ;nid defendant, as aforesaid; and the

consideration upon wliich said deed was to become

operative, and for which said deed was executed, failed;

that the only work done by plaintiff on said claim, was

in the summer of 1901, and all of his said work was

done in an unskilled and careless manner, and did not

tend to develop or render the said claim a producing or

paying mine; that the season's work did not yield any

piofit whatever, and plaintiff did not pay to defendant

ajiy part of the purchase price of said claim, nor did he

meet or pay the expenses incident to the said work; nor

did he continue the working, operating or developing of

said claim, or in any otherwise meet, keep, perform or

fulfill his agTeement in the premises.

6.

That at or about the close of the summer season in

said 1901 it was agreed between the plaintiff and de-

fendant that the plaintiff should remain on said mining

elaiin, and continue working the same during the next

winter and take out a dump for spring sluicing, and

rhat defendant should spend the winter in the States;

but plaintiff failed to comply with the arrangement,

l»l;ni and agreement, and soon after the departure of
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defendant for the States, he, the plaintiff, left the said

rlaiiii and the District of Alaska, and did not do or have

done any further work on said claim; and no winter

dump was taken out, but said mining claim was allowed

to lie idle and uuworked during the whole of said winter.

7.

That prior to his leaving said claim, plaintiff rocked

out therefrom more than sufficient gold to repay him

for his expenditures, and never accounted to defendant

for the same or any part thereof, but appropriated the

v.hole thereof to his own use.

7a.

That since said summer of 1901, the plaintiff has

never done any further work, mining or developing on

said claim, nor has he ever paid unto defendant any

sum or sums, or done any other act or thing toward ful-

filling his said agreement and contract, nor has he ever

given to or rendered unto defendant any consideration

of any kind whatsoever, whereby to entitle him to re-

ceive any interest in said mining claim, or to keep and

retain defendant's deed delivered to him as aforesaid.

8.

That after plaintiff abandoned the work on said claim

and left the same, he came to Seattle, Washington, and

there informed defendant that he, plaintiff, had with-

drawn from the arrangement, agreement and contract

between him and defendant, and that he did not intend

to return to Nome, nor to said claim, and that he de-
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sirod to caiKol the agTeement between him aud defend-

ant, lookin;^ toward the acquisition of an interest in

said (laim; and it was thereupon mutually agreed be-

tween plaintiff and defendant that said agreement

slionld immediately terminate and cease.

9.

That thereafter, and on or about the 2Gth day of

May, 1902, the defendant leased the said mining claim

unto John Leonard and J. D. Eeeves, to run until Oct-

ober 1st, 1903, for the purpose of having the said mining

claim worked, developed and mined; and the said lessees

soon thereafter recorded their said lease in the record-

ing District of Oape Nome Mining District, Alaska, and

on or about the 20th day of June, 1902, said lessees went

upon said claim, and began to work and mine thereon

with the full knowledge of the plaintiff; and said lessees

continued to work and mine on said claim under and by

virtue of said lease, until about the middle of the month

of August, 1903, without any objection or protest from

the plaintiff, and without any notice, knowledge or in-

formation of his alleged and pretended interest in said

claim.

10.

That on or about the 1st of August, 1903, it became

generally reported about the community that said claim

had proved to \ye a valuable claim; and the said lessees

and tlie defendant, had then in fact discovered and

opened up a rich piece of gTound upon said claim, and

very soon thereafter, the plaintiff first made known his
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claim to an undivided one-quarter interest in and to the

said mining' claim.

11.

That plaintiff has never contributed anythiiii;-, nor has

he done anything toward the development and opening

up of said mining claim nor to discovering the rich de-

posits contained therein.

12.

That plaintiff has held the defendant's deed to an un-

divided one-fourth interest in said mining claim for

about two and one-half years without ever recording

the same, or in any wise notifying or intimating to de-

fendant that he claimed or intended to claim any right,

title or interest in or to said mining claim.

13.

That on or about th > middle of August, 1903, the

plaintiff demanded of and from the defendant, that he

pay unto him a portion of the proceeds of said mining

claim; and threatened if he did not comply with said

demand that he, the plaintiff, would claim under the

defendant's deed and cause him trouble.

14.

That upon defendant's refusal to pay unto plaintiff

any money as aforesaid, the plaintiff caused the said

deed to be recorded in the Oape Nome Eecording Dis-

trict, District of Alaska, and thereby defendants title

to said mining claim has been clouded; and said deed

is now of record in said recording office and constitutes

a continuing cloud upon defendant's title to said claim.
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15.

Tliat the said iiiiniug claiin, in its present state of

developiiieut, is reasonably worth at least the sum of

one liuiulrcHl thousand dollars.

16.

That John Sundback is now and at all times herein

mentioned has been a partner of and with the said

plaintifl", Albert Nordstrom, in and to all mining claims

and interests held by him in the District of Alaska, and

as defendant is informed and verily believes, claims to

1.0 (ho (iwnor of an undivided interest under plaintiff's

deed.

17.

That said John Sundback was. personally present

upon the said mining claim shortly after defendant's

lessees began working on said mining claim, and he

know and was informed that said lessees intended to

work and mine the said claim, under and b}' virtue of

their recorded lease, and he well knew of their con-

tinued working and mining on said claim, and not until

about the middle of August, 1903, did he ever make

known the plaintiff's interest or pretended interest in

said claim, and he never at any time made any objec-

tion to the working of said claim; and during all of said

time, said Sundback well knew of the agreement be-

tween said Nordstrom and this defendant, and was

fully informed as to all the conditions thereof and the

doings thereunder, and knew of the existence of defend-

ant's deed to Nordstrom.
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18.

That after defeudaut had discovered rich deposits of

o'okl in said mining claim, said Sundback demanded of

and from the defendant that he paj to him as plaintiff's

agent a portion of the proceeds of said claim for a re-

turn of said deed to Nordstrom, and upon the refusal

of defendant to pay him any part of the proceeds, or

any sum of money, said Sundback induced the plaintiff

to come to Nome and bring said deed for the purpose of

recording the same and forcing defendant to pay there-

for, in order to remove the cloud whicli said deed would

cast upon defendant's title of record.

19.

That on or about the 10th day of September, 1903, the

plaintiff arrived in Nome, and said deed was soon there-

after filed for record and the same is now duly recorded

in the office of the Recorder of the Cape Nome Mining

and Recording District, District of Alaska, and consti-

tutes a continuing cloud on defendant's title; and said

Sundback and said plaintiff now claim an interest in

said mining claim under and by virtue of said recorded

deed, adverse to this defendant,

2/0.

That said alleged and pretended interest of said

Albert Nordstrom and said John Sundback are unjust,

unconscionable, and without right.

Wherefore defendant prays that plaintiff's action be

dismissed and that defendant recover his costs and

disbursements.
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That (lefeudant be decreed to be the sole owuer of

said miniug claim and that plaintiff be denied an ac-

countiu*^; that the deed given bj defendant to, and now

held by plaintiff, and now standing of record against

said mining claim, be decreed to be null and void and of

no effect, and that the same be canceled and annulled

by this Honorable Court; that any pretended interest or

written evidences of title claimed or held by said John

Sundback, or any other person, from and under said

Albert Nordstrom, be declared to be null, void and of

no effect, and that all such titles or evidences of title

be canceled and annulled and set aside; that defendant

be allowed a reasonable sum by way of indemnity for

his attornevs' fees in defending this action: that this

action l>e consolidated with that certain action brought

by this plaintiff against this defendant, entitled "Albert

Nordstrom v. William Dettering, et al.. No. 1038," and

that said causes be tried at the same time, by the Court,

in the way and manner provided by law for the trial of

causes of an ecpiitable nature; and for such other and

further relief as to the Court may seem equitable and

just.

W. V. RINEHART, Jr.,

Attorney for Defendant.

United States of America, ~|

> ss.

District of Alaska.
J

William Dettering, being duly sworn, on oath says:

I am the person named as defendant in the foregoing
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answer and cross-complaint; I have heard the same

read, know the contents thereof and believe the same to

be true.

WM. BETTERING.

Subscribed and sworn to before me this 20th day of

February, A. D. 1904.

[Notarial Seal] W. V. RINEHART, Jr.

Notary Public in and for the District of Alaska.

Copy of within answer and cross-complaint received

this 23d day of February, 1904.

I. S. THOMPSON,

Attorney for Plaintiff.

[Endorsed] : No. 1023. United States District Court,

District of Alaska, Second Division. Albert Nordstrom,

Plaintiff, William Dettering, Defendant. Answer and

Cross-complaint. Filed in the Office of the Clerk of the

U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska, Mar. 30, 1904. Geo. V. Borchsenius, Clerk. By

G. J. L., Deputy Clerk. W. V. Rinehart, Jr., Attorney

for Deft., Nome, Alaska.
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Ill tin I'nihil stfiffs Dis/rivt Court, District of Alaska,

SICO 11(1 Dirisioii.

ALBEliT XOKDSTKOM,

IMahiHff,

vs.

WILLI A.M 1)I<:TTKKIN(;,

Defendant.

Amended Complaint.

The plaintiff e(>nii)lains of the defendant in this his

anien(hMl comjiliint and for canso of action alleges:

I.

Tliat on or about the tiflli day of Marcli, A. D. 1903,

this phiintilf beeaiiio and (M-er since said date has been

tho owner in fee (subject to the paramount title of the

Lnited States) of an undividt^d one-fourth of the follow-

ing described pl;u-er iniuin<>- claim, situated in the Cape

Nome ^linin^- anil Ivci-ording- District, District of Alaska,

and known and caihnl IJeJu-h Claini Number Eight (8)

on Xikabi (iuhli, which is a tributary of Anvil Creek,

next to and adjoining jdacer claim No. Eleven (11)

Above Discovery on said Anvil Creek, the said claim

being by the side line of said No. Eleven, the same hav-

ing been located by Ole Stenfield on April 3d, 1891), in

the oftice of the Recorder of said Recording District, in

volume S, at page 103. That ever sin^e said date the

defendant ^\i^iiam Detterijig h;'.s be< n the owm^r of an

undi\i(led tliree-fourtlis of s:tid uiiiiiiiu (daiia,
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II.

That on or about the clay of August, 1901, the

plaintiff and defendant orally aoreed that said claim

would hardly pay to work without water, and they then

and tht're agj-eed that said claim should be left un-

W'Orked until water should be brought in by some indi-

vidual or company. That during said time assessment

work should be done. That in no event should any lay

be let upon said claim or any part thereof.

That after said date, as this plaintiff is informed and

believes, said defendant, in violation of said agreement,

let a lay upon the whole of said claim to John Leonard

and J. D. Beeves.

That contrary to said agreement not to work said

claim, said defendant did, in the month of May or the

first of June of the year 1902, commence to work, oper-

ate and mine said claim, and ever since said date has

continued to work, operate and mine said claim, and is

still so working, operating and mining said claim. And

has during said time extracted large quantities of gold

and gold-dust from said mining claim, and has appro-

priated the whole thereof to his ow^n use.

III.

That prior to the commencement of this suit plain-

tiff demanded a settlement and accounting of said

working and mining said claim. And that defendant

account to and pay plaintiff one-fourth of the amount

of gold and gold-dust extracted from said claim, less
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reasonable expense for extracting the same. But de-

fendant refused and still refuses to render such account

or any account at all. And refused and still refuses to

pay to plaintiff said one-fourth of the proceeds of gold

and gidd-dust taken from said mining claim during said

time, or any amount at all.

IV.

That the amount of gold and gold-dust taken from

said mining claim by defendant during said time, this

l»laintiff does not know, but is informed and believes,

and therefore alleges, that it amounts to more than

Y.

That (luring the period said defendant was working-

said claim as above set forth, this plaintiff was absent

from the Second Judicial Division, District of Alaska,

and was in Seattle, State of Washington, in Portland,

in the State of Oregon, and in Southeastern Alaska, and

did not particpiate in mining or operating upon said

mining claim, nor did he receive any of the profits there-

from. That the amount of gold and gold-dust taken

from said mine as above set forth l;y said defendant is

largely in excess of the expenses of doing said mining.

Wherefore, plaintiff demands judgment against the said

defendant, requiring him to give an accounting of the

gold and gold-<lust taken from said mining claim.

That lie hv rc(|uiic(l to pay plaintiff oiic-fourth of all

gold and g(dd-<lust so extracted by him, less the reason-
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able amount for working;- and securing- said gold and

gold-dust.

And for such other and further relief as to the Court

n)ay seem meet and proper in the premises, and for his

costs herein expended.

I. S. THOMPSON,

Attorney for Plaintiff.

United States of America,
ss.

District of Alaska. }

Albert Nordstrom, being first duly sworn, deposes and

says: That he is the plaintiff above named, that he has

read his foregoing amended complaint and knows the

contents thereof, and that the same is true as he verily

believes.

AL. NOPvDSTROM.

Subscribed and sworn to before me this 1st day of

February, 1904.

I. S. THOMPSON,

Notary Public, District of Alaska.

I do hereb}' certify that I am the attorney for the

plaintiff above named, that I have carefulh' compared

the foregoing copy of the amended complaint with the

original on file in this action, and that it is a true copy

of said original amended complaint.

Dated Nome, Alaska, February 1st, lS)Oi.

I. S. THOMPSON,

Attornev for Plaintiff.
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It appoarino- that the original aiiioiided complaint in

llio within entitled action is missing from the files, and

til at the witliin is a true copy of the original amended

complaint

—

It is ordered that the within copy be substituted for

said original, and that the cU-rk endorse hereon tlie date

of filing said original amended comidaint.

Dated Nome, Alaska, Aug. 15, 1905.

ALFRED S. MOORE,

Judge District Court, District of Alaska, Second Di-

vision.

[Endorsed] : No. 1023. In the District Court, District

of Alaska, Second Division. Albert Nordstrom vs. Will-

iam Dettering. Amended Complaint. Filed in the

Oliice of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska. Feb. 1, 190-1. Geo. B.

Borchsenius, Clerk. By Deputy Clerk.

Tn the inUrd ^Slates Disirid Court, in and for the Di.'^trid of

AkLslca. Second Division.

ALBERT NORDSTROM,
Plaintiff

vs.

No. 1023.

WILLIA:M DETTERING,
Defendant.

Amended Answer.

The above-named defendant, by leave of Court, for

jimcnded answer td the coiijplaiul liereiu:
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1.

Denies each and every alleiiatiou, matter and thing

contained in paragTaph 1 of said complaint, except that

ever since said date the defendant, William Bettering,

has been the owner of an undivided three-fourths of said

mining claim, in which behalf defendant alleges that

ever since said date he has been, and for a long time

];rior thereto was, and now is, the owner of the whole

of said claim.

2.

Denies each and every matter, allegation and thing

contained in paragraph 2 of said complaint, except that

after said date said defendant let a lay upon the whole

of said claim to John I^onard and J. D. Eeeves; and ex-

cept that said defendant did, in the month of May or

the first of June of the year 1902, commence to work,

operate and mine said c^aini, and ever since said date

has continued to work, operate and mine said claim, and

is still working, operating and mining said claim, and

has during said time extracted quantities of gold and

gold-dust from said mining claim, and has appropriated

some part thereof to his own use.

3.

Answering paragraph 4 of said complaint, defendant

denies that the amount of gold and gold-dust taken

from said mining claim by defendant during said time

amounts to more than f100,000 or any other sum in ex-

cess of 130,000.
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Ausweriiig paragraph 5 of said complaint, defendant

denies that the amount of gold and gold-dust taken from

s;ii<l mine as above set forth by said defendant is

largely, or at all, in excess of the expenses of doing said

mining, except in the sum of about |5,000.

II.

First Separate Defense.

And for a first, further, separate and affirmative an-

swer and defense, counterclaim and cross-complaint,

said defendajit, William Dettering, alleges:

1.

Tliat on or about the month of September, 1900, at

the town of Nome in the District of Alaska and after

learning that the defendant Dettering had under con-

sideration the advisability of purchasing the mining

claim described in the complaint in this action, plaintiff

proposed to said defendant some arrangement by which

plaintiff, in case said defendant Dettering should pur-

chase said claim, might ultimately acquire an interest

therein.

2.

That it was thereupon orally agreed by and between

said plaintiff and said defendant Dettering that in case

said defendant should purchase said claim, plaintiff

should be entitled lo a conveyance of an interest therein

after plaintiff should, at his own cost and expense, have
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prospected, worked, luiiied and developed said claim

and extracted goicl and minerals therefrom, under the

direction and control of said defendent, and until said

costs and expenses had been repaid to plaintiff, and the

full amount of the purchase price of said claim, together

with au}^ costs, expenses and counsel fees connected

with the purchase, and any costs and expenses incurred

by said Bettering for the benefit of said claim, had all

been repaid to said defendant.

That thereafter, and on or about the 26th day of De-

cember, 1900, at the city of Seattle, in the State of

Washington, said defendant Bettering purchased said

mining claim from the owners thereof for the sum of

|9,200; that the costs, expenses and counsel fees of said

sale paid by said defendant were the further sum of

f475, and that plaintiff has never repaid to said defend-

ant either of said sums or any part thereof, as by plain-

tiff agi'eed to be done in the manner hereinafter men-

tioned.

4.

That thereafter and on or about the month of March,

1901, at Seattle aforesaid, it was further orally agreed

by and between said plaintiff and said defendant Bet-

tering that plaintiff should forthwith proceed to said

town of Nome, in the Bistrict of Alaska, and to the min-

ing claim aforesaid, and prospect, work, mine and de-

velop the same, and extract gold and mineral therefrom

under the direction and control of said defendant until
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said costs niifl exponses liad been repaid to plaintiff,

juid llic full aiiiouiit of the purchase price of said claim,

l(>;;ctiR'i- with any costs, expenses and counsel fees con-

nected with said purchase, and any costs and expenses

incurred by said Dettering- for the benefit of said claim

had all been repaid to said defendant.

5.

Tliat freely and voluntarily, and without any consid-

eration therefor, and relying upon the oral promises, as-

surances and agreements then and there made by plain-

tiff to said defendant, to the effect the plaintiff would

faithfully keep and perform the promises and agree-

meuts hereinafter mentioned, said defendant Dettering

did then and there give the plaintiff a certain deed,

dated on or about the 5th day of March, 1901, and pur-

l)orting to convoy an undivided one-ciuarter interest

in and to the mining claim described in said complaint,

for the nominal consideration of one dollar therein ex-

pressed; a copy of which deed is hereto annexed, marked

exhibit "A," and by this reference made a part hereof.

6.

That said expressed consideration of one dollar was

and is not the true consideration of said deed, and that

no valuable or other consideration therefor ever passed

from the plaintiff to said defendant Dettering; but that

said deed was given wholly without consideration, and

was placed in tlie hands of the plaintiff solely for the

purpose of defining the interest in said claim to which
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plaintiff was to be entitled upon his performing the

promises and agreements on his part to be performed as

hereinafter set forth; and for the purpose of enabling

plaintiff to hold said deed, and v>'ith the express under-

standing and oral agreement that plaintiff should and

would hold and not record said deed, and should and

would not consider the same delivered or as passing-

title from said defendant to plaintiff; nor would said

deed be delivered or pass title from said defendant to

plaintiff, nor the validity thereof be established; and

that said deed should and would not become an executed

contract, and that the title of said undivided one-quar-

ter interest in said claim purported to be conveyed by

said deed should and would remain vested in said de-

fendant; unless and until plaintiff had fully performed,

and unless and until plaintiff did fully perform each and

every said conditions precedent to delivery of said deed

and the oral promises and agreements on his part to be

performed as hereinbefore set forth; and said plaintiff

should forthwith proceed to said town of Xome, in the

District of Alaska, and to the mining claim aforesaid,

and prospect, work, mine and develop the same, and

extract gold and mineral therefrom under the direction

and control of said defendant until said costs and ex-

penses had been repaid to plaintiff, and the full amount

of the purchase price of said claim, together with any

costs, expenses and counsel fees connected with said

purchase, and any costs and expenses incurred by said

defendant Bettering for the benefit of said claim, had

all been repaid to said defendant.
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7.

That it was further understool and orally agreed by

and between said i)laintiff and said defendant at the

time said deed was given to plaintiff by said defendant

Bettering as aforesaid, that the same should and would

l>e returned by plaintiff to said defendant Dettering for

cancellation as soon and or in case the plaintiff did not

perform his promises and agreements as hereinbefore

mentioned.

8.

That thereafter and on or about the Tth day of

March, 1901, and in pursuance of the oral promises and

agreements hereinbefore set forth plaintiff departed

from said city of Seattle, State of Washington, and pro-

ceeded to said town of Nome, in the District of Alaska,

and to the mining claim described in the complaint.

That thereafter and in pursuance to said promises and

agreements plaintiff and said defendant Dettering

worked and mined upon said claim and discovered pay

dirt thereon. That thereafter and in about the month

of August, 1901, and further in compliance with said

promises and agreements, plaintiff orally promised and

agreed either personally or by agent or representative

to remain upon and w^ork and mine the said claim dur-

ing the winter of 1901-02 next ensuing, and extract pay

dirt therefrom and take out a pay dump thereon for the

purposes and in the manner hereinbefore mentioned.
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9.

That plaintiff failed and neglected to perform his said

agreements mentioned in paragraph 8 hereof, and in or

al'ont the month of October, 1001, withont any notice

to or knowledge on the part of said defendant Dettering

left and abandoned said mining claim, and discontinned

work thereon, and departed from said District of

Alaska; and failed and neglected to remain on said

claim either personally or by representative; and failed

and neglected to work and mine the same or any part

thereof during said winter of 1901-02; and did not ex-

tract any pay or other dirt therefrom or take out any

pay or other dump thereon for the purposes and in the

manner aforesaid, or otherwise except as hereinafter

alleged.

10.

That during said months of September and October,

1901, and during the absence of said defendant Detter-

ing from said claim plaintiff extracted a large sum or

sums of gold and gold-dust therefrom the quantity and

value whereof are unknown to said defendant, and for

which plaintiff has never accounted to said defendant;

nor has plaintiff ever accounted to said defendant

for any other sum or sums of gold and gold-dust by him

theretofore extracted from said claim.

11.

That during said work and lirospecting on said claim

by plaintiff and defendant Dettering as aforesaid, the
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said defendant expended the sum of about |1,000 for

supplies and labor to prosecute and carry on said work,

no part of which has ever been repaid to said defendant,

althouj^h plaintilf jn'omised so to do in manner herein-

before set forth.

12.

Tliat phiintitt" discontinued and abandoned Avork upon

said claim under the promises and agreements hereinbe-

fore mentioned, and refused to and did not perform any

further prospecting, work, mining- or development upon

said claim under said agreements or any of them; that

he abandoned and relinquished all antl every his rights

and privileges under said agreements and each of them,

and all his right, title and interest, if any, in said claim,

and (lid deal with and treat the said deed and agree-

ments and each of tlieni as canceled, void and of none

effect.

12a.

That thereafter and to wit, in or about the month of

November, 1901, at said city of Seattle, in the State of

Washingon, plaintiff orally notihed said defendant

Dettering that he had discontinued and abandoned work

upon said claim -mder the promises and agreements

hereinbefore mentioned, and tliat he refused to and

Avonld not do any further prospecting, work, mining or

devehtpment upon said claim under said agreements or

any of tlieni; that he had abandoned and relinquished,

and did then and there orally abandon and relinquish

all and every his rights and privileges under said agree-
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ments and each of them, and all his right, title and in-

terest, if any, in said claim; and that he considered and

would thereafter treat the said deed and agreements

and each of them as canceled, void and of none eiTect.

13.

That thereafter, to wit, on or about the 2r)th day of

"May, 1902, said defendant Dettering acting and relying

upon the statements and representations of plaintiff as

aforesaid, did let, lease and demise said placer mining

claim, and each and every part thereof to said defend-

ants Leonard and Reeves. That said defendants Leon-

ard and Reeves immediately thereafter entered upon

said mining claim and worked and mined the same and

extracted gold therefrom to the knowledge of plaintiff

and without any notice from him or protest upon his

part made known to defendants herein except as herein-

after mentioned; and said defendants herein have ever

since been and still are in possession of said claim and

extracting gold therefrom.

11.

That thereafter, and, to wit, in or about the month of

August, 1903, it then being a matter of common repute

in the locality of said claim that rich pay had shortly

theretofore been struck thereon, plaintiff falsely and

fraudulently pretending to have received a good and

valid delivery of said deed, and falsely and fraudulently

pretending the title to said undivided one-quarter inter-

est in said claim had passed from said defendant Better-
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in<; to him by virtue thereof; and in violation of plain-

tiff's express promises and agreements aforesaid, and

with tilt' intent and purpose of defrauding- defendants

herein, an<l nf attempting to devest them of their rights

and interests in said claim as aforesaid; did procure and

cause his agent and partner, one John Sundback, to

notify said defendants, and plaintiff did so notify said

defendants, that plaintiff claimed an interest in said

claim under said deed and demanded of said defendants

that they account to him for plaintiff's alleged interest

in said ( laim as aforesaid. That said notice was the

first notice, knowledge of or information which any of

tile defendants herein had of plaintiff's intention and

purpose to claim an interest in said claim under said

deed.

15.

That thereafter and on or about the 12th day of Sep-

tember, 1903, plaintiff falsely and fraudulently pretend-

ing to have received a good and valid delivery of said

deed, and falsely and fraudulently pretending that title

to said interest in said claim had passe«l as aforesaid;

and in vi(datioii of his express oral promises and agree-

ments, and with the intent and purpose of defrauding

defendants herein, and of attempting to devest them of

Iheir rights and interests as aforesaid, filed said deed,

or caused the same to be filed, for record in the office of

the Recorder of the Cape Nome Recording District, Dis-

trict of Alaska aforesaid, and the same is therein re-

corded in the records of said Recording District.
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16.

That said deed was never delivered b}' said Bettering

to plaintiff; that there was no assent to said deed or

the delivery thereof on the part of plaintiff; that said

defendant Bettering never manifested any intentions on

his part to make said instrument his deed, nor did he

ever have any such intention; that there was never a^

concurring intent on the part of said defendant to vest

title in plaintiff by said deed; that said deed was and

remained executory and unexecuted; and for these rea-

sons and because of the frauds aforesaid on the part of

the plaintiff, and plaintiff's failure to perform his prom-

ises and agTeements as hereinbefore mentioned; and for

want and failure of consideration aforesaid,, the said

deed is null and void, and operates only as a cloud on the

title of said defendants.

III.

Second Separate Defense.

And for a second, further, separate and afflrmative an-

swer and defense said defendant Dettering alleges.

1.

That defendant Dettering here re-alleges and makes

a part of this second separate and aflflrmative answer

and defense each and every matter, allegation and thing

contained in paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and

11, of the first separate and affirmative answer and de-

fense, counterclaim and cross-complaint, in this answer

contained.
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That itlaiiitil!" discoutiiiued and abandoned work npou

said tlaim under the i^romises and agreements herein-

liefore mentioned, and refused to and did not perform

any frnthcr prospecting, work, mining or development

n]K>u said claim under said agreements, or any of them;

that he abandoned and relinquished all and every his

rights aud privileges under said agreements and each

of them, aud all his riiiht, title and interest, if any, in

said claiui. aud did deal with aud treat the said deed

aud agreeuuniis aud each of them as canceled, void and

none effect.

3.

That thereafter and in or about the month of October,

lUDl, plaintiff well knowing that because of his acts as

aforesaid said deed aud agreements were null and void;

aud with intent to influence the conduct of said defend-

ant Dettering, and with reason to believe that the acts

aud re])resentatious hereinafter mentioned would influ-

ence said defendant's conduct, made statements and rep-

resentations to various persons iu aud about said towu

of Nome iu tlie District of Alaska, to the effect that he

had discontinued and abandoned Mork on said claiui un-

der the ]uomises and agreements hereinbefore men-

tioned; and that he refused to and would not do any

further ]n*osi)ecting, work, mining or development upon

said <laiui under said agreements or any of them; that

he liad abaudoued aud reliquished all and every his

rights aiul privileoes under said agreements and each of
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them, and all his right, title and interest, if any, in said

claim; and that ho considered and wonld thereafter

treat the said agreements and each of them as void and

of none effect.

4.

Thiit thereafter, and, to wit, in or about the month

of November, 1901, at said city of Seattle, in the State

of Washington, plaintiff orally notified said defendant

Dettering that he had discontinued and abandoned work

upon said clnini under the promises and agreements

hereinbefore mentioned, and he refused to and would

not do any fnither prospecting, work, mining or develop-

ment upon said claim under said agreements or any of

them; that he had abandoned and relinquished, and did

then and there abandon and relinquish all and every his

rights and privileges under said agreements and each of

them, and all his rights, title and interest, if any, in said

claim; and that he considered and would thereafter treat

the said deed and agreements and each of them as can-

celed, void and of none effect.

5.

That defendant Dettering after receiving knowledge

of and becoming acquainted with the facts set forth in

paragraph 3 of this separate defense, and relying and

acting upon said statements and representations, and

upon the other statements and representations of plain-

tiff as aforesaid, did lease, let and demise said placer

mining claim, and each and every part thereof to said

defendants Leonard and Reeves. That said Leonard
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aii<l LNmmcs iiiinie(liat(4y thereafter entered upon said

iiiiiiiii.uclaiiii ;ni(l worked and mined the same and ex-

iiactiMl iiold tlierefrom to the knowledge of plaintiff,

and without any notice from him or protest npon his

]tarl made known to said defendants except as herein-

after menti()ne<l; and said defendants have ever since

been, and still are, in possession of said claim and ex-

tractino <;()ld therefrom; and relying upon the state-

ments and representations aforesaid and each of them

said defendant Bettering has expended large sums of

money, to wit, not less than the sum of |25,000 (includ-

ing the percentage paid said defendants Leonard and

Keeves as such lessees) in prospecting, working, mining,

developing said claim, and for the benefit thereof.

0.

That thereafter, and, to wit, in or about the month of

August, 1908, it then being a matter of common repute

in the locality of said claim that rich pay had shortly

theretofore been struck thereon, plaintiff falsely and

fraudulently pretending to have received a good and

valid delivery of said deed, and falsely and fraudulently

pretending the title to said undivided one-quarter inter-

est in said claim had passed from said defendant Better-

ing to him by virtue thereof; and in violation of plain-

titrs express oral promises and agreements aforesaid,

and with the int(Mit and purpose of defrauding defend-

ants lici-cin, and of attempting to devest them of their

riglits and interests in said claim as aforesaid, did i)ro-

n]n> and cause his agent and i)avtn(M', one Jcyhii ^^und-
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back, to notify said defendants that plaintiff claimed

an interest in said claim under said deed, and demanded

of said defendants that they account to him for plain-

tiff's alleged interest in said claim as aforesaid. That

said notice was the first notice, knowledge or informa-

tion which any of the defendants herein had of plain-

tiff's intention or purpose to claim an interest in said

claim under said deed.

7.

That thereafter, and on or about the 12th day of Sep-

tember, 1903, plaintiff falsely and fraudulently pretend-

ing to have received a good and valid delivery of said

deed, and falsely and fraudulently pretending that title

to said interest in said claim had passed as aforesaid,

and in violation of his express oral promises and agree-

ments, and with the intent and purpose of defrauding

defendants herein, and of attempting to divest them of

their rights, and interests as aforesaid, filed said deed,

or caused the same to be filed, for record in the office of

the Kecorder of the Oape Nome Recording District, Dis-

trict of Alaska aforesaid, and the same is therein re-

corded in the records of said recording district.

8.

That by reason of the facts aforesaid the plaintiff by

his acts and representations is estopped to set up any

right, title or interest in or to said claim under said

i\vo(\ and agreements, or any of them.

Wherefore, said defendant Dettering prays judgment:
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First. That said plaintiff take nothing by his com-

l)laiiit luM't'iu.

Second. I'or an acconnting on the part of plaintiff

as to tl'.e gold and gold-dnst by him extracted from said

claim as hereinbefore mentioned.

Tliiid. That the said deed and agreements and each

of tilem be declared void and ineffectual.

F'onrth. That the plaintiff has or acquired no title,

right or interest in or to the mining claim hereinabove

described, or any part thereof, under and by virtue of

said deed and agreements or any of them.

Fifth. That defendant Bettering be declared to be

the owner in fee, subject to the paramount title of the

United States, of the mining claim hereinabove de-

scribed.

Six til. For costs and disbursements, and for such

other and further relief as may be meet and proper.

AY. V. RINEHAET, Jr.,

J. W. ALBRIGHT,
Attorneys for Defendant William Bettering.

T'nited States of America,
^
V ss.

District of Alaska. I

William Dettering, being duly sv^orn, on oath says: I

am the person named as defendant in the above-entitled

action; that I have heard the foregoing answer read,

know the contents thereof, and believe the same to be

true.

WM. DETTERING. -
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Subscribed aud sworu to before me this 18tli day of

April, 1904.

[Notarial Seal] W. Y. lUNEHAKT, Jr.,

Notary Public in and for the District of Alaska.

Exhibit "A."

This indenture, made the 5th day of March in the year

of our Lord one thousand nine hundred and one, between

William "SI. Dettering-, of Seattle, State of Washington,

the party of the first part, and Albert Nordstrom, of the

same place, the part3' of the second part

—

Witnesseth: That the said party of the first part for

and in consideration of the sum of one (1) dollar, lawful

money of the United States of America, to him in hand

paid by the said party of the second part, the receipt

whereof is hereby acknowledg'ed, has granted, bar-

gained, sold, remised, released and forever qnitclaimed,

and by these presents does grant, bargain, sell, remise,

release and forever quitclaim unto the said party of the

second part, and to his heirs aud assigns.

An undivided one-fourth (1/4) interest in and to that

certain placer claim known as Bench Claim Number

Eight (8) on Nikala Gulch, next to and adjoining Placer

Claim Number Eleven (11) Above Discovery on Anvil

Creek, in Cape Nome ^Miinng District and tlie Disti'ict of

Alaska.

Together with all tlie dips, spurs and angles, and also

all tlie metals, ores, gold and silver bearing quartz rock



44 WiUiani Dctttring vs.

aud earth tUereiu, aud all the rights, privileges and fran-

chiyi^s thoieto incident, appendant and appurtenant or

therewith usually had and enjoyed, and also all and

singular the tenements, hereditaments aud appurte-

nances thereunto belonging or in anywise appertaining,

and the rents, issues aud profits thereof, and also all the

estate, right, title, interest, property, possession, claim

and demand whatsoever as Avell in law as in equity of

the said party of the first part in or to the said premises

and every part and parcel thereof, with the appurte-

nances.

To have and to hold all and singular the said prem-

ises, together with the appurtenances thereunto incident

unto the said party of the second part, his lieirs and as-

signs forever.

in witness whereof, the said party of the first part has

hereunto set his hand and seal the first above written.

WM. BETTERING. [Seal]

Signed, sealed and delivered in the presence of:

LYMAN E. KNAPP.

I A. W. HASTIE.

United States of America,
^

State of Washington, ^ss.

Cotmty of King.

Tliis is to certify tliat on the 5th day of March, A. 1).

lUOl, before me, the undersigned, a notary public in and

for the District of Alaska, duly commissioned and sworn,-
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personally came William M. Bettering, to me known to

be the individual described in and who executed the

within instrument, and acknowledged to me that he

signed and sealed the same as his free and voluntary act

and deed for the uses and purposes therein mentioned.

Witness my hand and official seal the day and year in

this certificate first above written.

[Notarial Seal] LYMAN E. KNAPP,

Notarj- Public in and for the State of Washington, Ee-

sidino- at Seattle.

[Endorsed] : Filed for Record 12:45 P. M., Sept. 12th,

1903. Request of Albert Nordstrom. T. M. Reed, Re-

corder, by W. W. Sale, Deputy.

Copy of foregoing amended answer received this 19th

day of April, 1904, 10 A. M.

I. S. THOMPSON,

(O. D. C),

Attorney for Plaintiff.

[Endorsed] : No. 1023. In the United States District

Court, in and for the District of Alaska, Second Division.

Albert Nordstrom, Plaintiff, vs. William Dettering, De-

fendant. Amended Answer. Filed in the Office of the

Clerk of the IT. S. Dist. Court, Alaska, Second Division,

at Nome, Alaska. Apr. 19, 1904. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. W. V. Rine-

hart, Jr., and J. W. Albright, Attorneys for Deft.
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/// the I'liitcd Stales District Court, District of Alaska,

Second Division.

ALBERT NORDSTROM,
Plaintife,

vs.
No. 1023.

WILLIAM DETTERING,
j

Defendant. /

Demurrer to Answer.

Now comes the plaintiff and demnrs to defendant's

answer and for cause of demurrer, alleges:

I.

That said first and separate defense does not state

facts sufficient to constitute a defense or counterclaim

against this plaintiff or against said complaint.

II.

The said second separate defense does not state facts

sufficient to constitute a defense or counterclaim against

this phiintilT or against said complaint.

Wherefore plaintiff prays that said demurrer may be

sustained to said two causes of defense.

I. S. THOMPSON and

O. D. COCHRAN,
Attorneys for Plaintiff.
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In the United States Distriet Court, District of Alaska,

Second Division.

ALBERT NORDSTROM,
Plaintiff,

V Case No. 10-2;3.

WILLIAM BETTERING,
Defendant.

Notice of Hearing Argument on Demurrer.

To William Dettering and to His Attorneys, W. V. Rine^

hart and J. W. Albright, Esqs.:

Gentlemen: You and each of j-ou will please take

notice that the demurrer served herewith will be taken

up for argument on the law and motion calendar in the

above court on the 25th day of June, 1904, at the hour

of 9:30 o'clock A. M. of said day, or as soon thereafter

as counsel can be heard.

Dated June 22d, 1904.

I. S. THOMPSON and

O. D. COCHRAN,

Attorneys for Plaintiff.

Received a copy of the foregoing motion and demurrer

this 22d day of June, 1904.

J. W. ALBRIGHT,

Of Attorneys for Plaintiff.
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[Endorsed] : No. 1023. In the United States District

Court, Distriet of Alaska, Second Division. Albert

Nordstrom, IMff., vs. Wni. Dettering, Defts. Demurrer

of Plff. Filed in the Office of the Clerk of tlie V. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska.

Jun. 22, 1904. Geo. V. Borclisenins, Clerk. By Jno. H.

Dunn, Deputy Clerk. I. S. Thompson and (). I). Cocli-

rnn Attorney for Plff. Xos. 1, 2, 3 Witt Building, Stead-

man Ave. and Front Street, Nome Alaska.

In the United States District Court for the District of Alaxl-a^

Second Dirision.

ALBERT NORDSTROM, *>

Plaintiff, I

vs.
1

V No. 1023.

W>r. DETTERING et ah.

Defendants,

Memo. Opinion.

(July 6, 1904.)

The demurrer of the plaintiff to the amended answer,

filed June 22, 1904, having been submitted to the Court

upon argument of counsel, and the Court having given

the questions raised by the demurrer due considera-

tion

—

It is hereby ordered and adjudged that the said de-

murrer he, and the same is, now overruled.

ALFRED S. MOORE,

United States District Judge.
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Filed ill tlie Office of the Clerk of the U. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska. Jul. (>, 1904.

Geo. V. Borclisenius, Clerk. By Jiio. H. Dunn, Deputy

Clerk.

In tJtc riiiivd l>(fair>i District (U)Hrf, nislrict of Masl-a,

Second Division.

ALBERT NORDSTROM,
Plaintiff^ I

vs.

Case Xo. 10-33.

WILLIAM DETTERING,

Defendants.

Reply.

Now comes the plaintiff above named and replying to

defendant Dettering's amended answer and denies and

alleges as follows:

I.

Denies each and every allegation contained in para-

graphs 1, 2 and 4 of the first separate defense.

II.

Denies each and every allegation contained in para-

graph 3 thereof, except that said Dettering purchased

said claim on or about said date, and paid therefor, as

this plaintiff is informed and believes the sum of f9,000.

And that 1200 was the amount which covered all the

expenses and counsel fees attending said sale.
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III.

Denies each and every alleg^ation contained in para-

j;i'ai>b 5, except that defendant Dettering did made, exe-

cute and deliver unto this plaintiff a deed to a quarter

interest in and to said mining claim on or about the 5th

day of Maich, 1901, and that Exhibit "A" is substanti-

ally a copy thereof.

IV.

Denies each and every allegation contained in para-

graph 6, exce])t that a much larger consideration was

giv(Mi for said d(MMl tlian said one dollar.

v.

Denies each and every allegation contained in para-

graph 7.

VI.

Denies each and every allegation set f«)vtli in para-

grai)h 8. exc;^])t th;it on or about the 7th (Iny of March.

IViV/l, this pUiiiiilif departed from the city of Seattle,

State of \>'ashingtoii, and proceeucd to Xtune, Alaska,

aii.l to said mining claim, and that thereafter this plain-

lift, and defenda^^f Dettering, worked, mined, and pros-

pected upon said claim and discovered a low grade of

pay dirt thereon.

Denies paragrai>h 9 and the whole thereof, except

tiiat plaintiff left said claim and the said District of

Alaska, in October, 1901, and did not work thereon

during said winter, and that said leaving was in ac-

cordance with an understanding between plaintiff and



Albert Nordstrom. 51

defendant Bettering that no fintiKM- work ('xc(]ti as-

sessment work was to be done mi said (daini until

water was broiiii,lit to said claim l.y some rompany or

individual.

VII.

Denies each and every allegation contained in para-

graph 10, except that plaintiff did wash from said claim

between |20 and |I0 worth of gold, which defendant

Bettering well knew.

VIII.

Benies each and every allegation contained in para-

graphs 11 and 12a.

IX.

Benies the making of the agreements referred to in

paragraphs 12 and therefore denies each and every al-

legation therein contained. And alleges that by mu-

tual understanding between plaintiff and said Better-

ing no further work, mining, developing or prospecting

was to be done until water was brought to said claim

as hereinbefore set forth.

X.

Benies each and every allegation set forth in para-

graph 13, except that Bettering did make a lease to said

Leonard and Eeeves of said mining claim, and that they

entered into possession of the same and extracted gold

therefrom and still are in possession of the same. That

plaintiff had no notice of said leasing or of said min-

ing until about the month of July, 1903.
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XL

Denies ejicli niid every jill{\uation set forth in para-

^rapli 14, except That pay had been struck upon said

( laim. That the notice served bv John Sundback, and

llie demand made by him upon the defendant was with-

out the knowledge or direction of this phiintiff.

XII.

Denies paragraph 15, except that plaintiff did file

the deed of v.hich Exhibit "A,'' i.« STibstantially a copy,

in the office of the recorder of the Cape Nome Record-

ing District, District of Alaska, on the 12th day of

September, 1903.

XIII.

Denies each and every allegation set forth in para-

graph Ifi.

Replying to tlie defer.rl int's second separate defense,

plaintiff denies and alleges, as follows:

I.

The plaintiff already having fully replied to para-

graphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and 11 of the first sep-

arate defense, by allegations and denials, he now makes

said allegations and denials the reply to paragraph 1

of said second separate defense, as fully as if he had

set each forth separately and at length.

II.

Denies that he made the promises and agreements

referred to in paragraph 1, but when plaintiff ceased
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prospectiiig-, workiiijj;-, luiiiino- aud developing said chiiiii

it was with the consent of said Detteriug and by a

mutual agreement between them, as hereinbefore set

forth. l*laiutilf therefore denies each and every alle-

gation of said paragraph 2.

III.

Denies paragraph 3 and the whole thereof, and each

and every allegation therein contained. Denies para-

graph 4 and the whole thereof and each and every

allegation therein contained.

IV.

Denies paragraph 5 and each and every allegation

therein contained, except that said Dettering did lease

said claim to Leonard and Reeves, and that they en-

tered into possession of the same, and are still in pos-

session of the same, with said Dettering, and have

worked and mined the same and extracted gold there-

from.

V. !

Deny each and every allegation set forth in para-

graph 6, except that this plaintiff is informed that John

Sundback, without the knowledge or direction of plain-

tiff, did serve a notice upon defendants and demanded

an accounting from them,

VI.

Denies each and every allegation contained in para-

graph 7, except that the deed (of which Exhibit "A"
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is ;i snbst initial r(\py) was filed by plaintiff as lierein-

licforc set fordi and pleaded in this reply.

VII.

Denies each and every allegation set forth in para-

graph 8.

Wherefore plaintilf i>rays judgment against said de-

fendant as set forth and cdainied in bis complaint.

I. S. THOMPSON and

O. D. COCHRAN,

Attorneys for Plaintiff.

United States of America, 1

r ss.

District of Alaska. j

Albert Nordstrom, being tirst duly sAvoru, deposes

and says: That he is the plaintiff in the above-entitled

suit; that he has read his foregoing reply to defend-

ant Dettering's amended answer and that the same is

ti-ne as lie verily believes.

A. L. NORDSTEO^r.

Subscribed and sworn to before me this 9th day of

duly, 11MI4.

[Notarial Seal] I. S. TH0:MPS0N,

Notary Public, District of Alaska.

JJeceived a cojiy of the forc-gijing reply this 11th day

of July, 1004.

J. Vv\ ALRKKIHT,

Attv. for Will. Dettei-ing.
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[Endorsed] : Xo. 1023. In tlio United States District

Court, District of Alaska, Second Division. Al. Nord-

strom, Plff. vs. Wni. Dettering, Deft. Replv. Filed in

the Office of the Clerk of the V. S. Dist. C\)iirt, Alaska,

at Nome, Alaska. Jul. 11, 1004. Geo. V. Borchsenius,

Clerk. By Jno. H. Dnnn, Depnty Clerk. I. S. Thomp-

son and O. D. Cochran, Attorney for Deft. Nos. 1, 2, 3

Witt Building-, Steadman Ave. and Front Street, Nome,

Alaska.

/// the Distriet Court in niul for the District of Alaska, Sec-

ond Division.

NORDSTROM,^

vs. ^ No. 1023.

DETTERING.

Opinion.

I. S. THOMPSON. O. D. COCHRAN, for Plaintifif.

W. V. RINEHART, Jr., JOS. K. WOOD, IRA D.

ORTON, for Defendant. '

This is a suit in equity brought by the plaintiff Al-

bert Nordstrom against his cotenant, William Detter-

ing, the defendant.

The rights and equities which the plaintiff alleges

in his complaint belong to him are these:

On the 5th day of March, 1901, the plaintiff became

the owner in fee of an undivided fourth of a placer

mining claim situated in the Cape Nome Mining and
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i:c(<)i(liii«i District, Alaska, known as Bench Claim No.

8, Nikkola (inlcli, a tributary of Anvil Creek; that ever

since said date h(^ has been the owner of said one-fourth

and I lie defendant has been the oAvner of an undivided

three-fourtlis of said claim; that in tlie month of May

or Jun(\ 11)02, the defendant commenced to work and

mine said claiiii and has continued to the date of filing

the complaint in tlie suit to oi)erate and mine said

claim; that durinji said period he has extracted large

(juantities of gold and gold-dust from said claim and

has appropriated the same to his own use; that de-

maud for an accounting of his operations in mining

said claim had been made prior to bringing the suit,

and a demand had also been made for the plaintiff's

one-fonrth of said gold and gold-dust, less reasonable

expenses for extracting the same; that the amount of

gold an;l gold-dust taken from said claim according

to plaintiff's information exceeds |100,000; that the

value of the mineral taken from the claim is largely in

excess of the expenses of doing said mining.

The relief demanded is

—

1. An accounting by defendant,

2. A decree requiring defendant to ])ay to plaintiff

his one-fourth of tlie gold-dust and gold taken from

said claim by defendant.

The answer adniits tlat the defendant operated said

claim but denies that the amount cf gold and gold-dust

laken. from said mine was largely in excess of the ex-

jxMiscs of doing said mining.
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There were other issues raised by the pleadiugs; but

the evidence admitted by the Court was maiuly upon

the issues raised by the foregoing affirmations and

denials of the pleadings.

The defendant offered in evidence tl'.e journal of this

court showing the minutes of Aug. 23, 1904, in these

words

:

"Counsel for plaintiff then waived all damages

against the defendants, which waiver v^as resisted by

counsel for the defendants, and allowed by the Court."

This relates to tlie proceedings in another action be-

tween the same plaintiff and defendants, brought by

the plaintiff to recover the possession of his one-fourth

interest in said claim, and also to recover damages for

tlie wrongful withholding of the same from plaintiff

by defendants.

This action in the nature of ejectment was brought

Oct. 3, 1903; whereas the present action was brought

at an earlier date, to wit, Sept. 21, 1903.

In the ejectment action the jury before which it was

tried found that the plaintiff was entitled to the pos-

session of the undivided one-fourth in said mining claim.

The verdict was rendered Aug. 7, 1901, and the judg-

ment upon the verdict vras signed by the Court on the

16th of September, 1901.

The Court admitted the evidence showing a waiver

of the damages in the ejectment intending, however,

to thereafter exclude it, if he should decide it irrele-

vant or immaterial.
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At the trial upon a motion to dismiss tlie action

mado by defendant the counsel strenuously contended

that the waivt^r by the plaintiff in the action of eject-

ment operated to bar the plaintiff's right to recover

damages in this action. Tlie proposition maintained,

tliongh seemingly reasonable at first mention, falls for

lack of support in authority or precedent.

The effect to be given to a waiver must depend, I

think, upon the intention of the counsel when the waiver

was announced at the first trial. It would be unfair

and unjust for a Court to so extend a waiver made in

our action for the purpose of narrowing the issues of

the pleadings, as to give it the effect of a general re-

lease of all damages recoverable in any action.

The waiver, under the circumstances when made, was

merely a voluntary renunciation of plaintiff's right to

recover damages in that action. It was announced in

view of the pendency of the ])resent action, and with-

out doubt because of the demand for damages therein.

I fully understood counsel Avhen the statement was

made by liiu) at the trial as disclaiming any intention

to stand upon tlie allegations of the complaint raising

a claim for damages in tliat action, but waiving no

rights to proceed for damages in the other action. It

was received by the court as a waiver without preju-

:iice to the ])laintiff's claim of damages in the other ac-

tion for an acconnting.

But how stands the case upon the authority of prece-

<lents?
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lu the ejectiueut snit. No. 1038, the pleadiugs show

that it was broiiglit to recover possession of an un-

divided one-foiii'th interest in tiie mining ground in

dispute, with damages for tlie nulawful withholding

of the ground.

The complaint alleges tl-at tlie defendants wrong-

fully withhold the entire est;:te from the plaintiff and

deny his right therein,"

This is not, it will be noted, an allegation of ouster.

Defendant's answer denies the plaintiff's title.

But without proof of ouster ejectment will not lie

between cotenants.

Sedgwick i& Wait on Trial (*f Title to Land, sees.

270, 277.

Ouster of a cotenaut by another cotenant may be

Hhown by eviction by force, or by denial by defendant

of a plaintiff's right coupled with an assertion of ad-

verse title in the defendant.

Sedgwick & Wait, sec. 270.

"It is well settled that a refusal, after a proper de-

mand by a tenant in common in possession to admit

his cotenant into the possession, is itself an ouster.

It is equally clear that in an action by a tenant in com-

mon to be admitted into the possession a denial in

the answer of the plaintiff's title and right of entry is

equivalent to an ouster, and will dispense with further

proof of the ouster.

An ouster so established relates to the commence-

ment of the action and in ejectment damages or the
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vjilnc of tlio use and occupation can be recovered only

from the coinmencement of the action."

Miller vs. Myles, 1(> Cal. 538.

The action in wliicli the waiver was made, No. 1038,

was entered in this court on October 3d, 1903, and in

the state of the pleadings the damages to be recovered

tliereiu were limited to the period commencing at this

date.

The case now being considered was brought on the

1:1.St day of September, 1903, and at the trial the Court

ruled that the liability of the defendants to account

in that action ran only to the last above date. In other

words, the Court ruled tliat the defendants were only

required to account for the gold taken from the ground

in controversy down to the date of the institution of

the action.

It is manifest, therefore, on applying the law cited

to the facts of the present case that the plaintiff is

Jiot precluded from a recovery of any damages by his

v^aiver of damages in the other and later-brought but

earlier-tried action.

This question being decided, we are remitted to a con-

sideration of the general issues of the ease, the evidence

and the law governing the evidence, and are thus easily

led to tlie conclusion that the plaintiff has established

his case and is entitled to a judgment in his favor.

I do not deem it necessary- to discups the evidence

or any of the other questions of law meeting us at the

trial. It is enough now to say tliat the Court's judg-
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lueut will direct the defendiint to pay to the plaintiff

the sum of seven thousand four hundred and eighty

dollars with interest thereon from Sept. 21, 1903, at the

rate of 8 per centum per annum.

Findings of fact and conclusions of law may accord-

ingly be prepared by counsel.

Nome, Jan. 14th, 1905.

ALFRED S. MOORE,

District Judge.

[Endorsed] : No. 1023. Dist. Ct. Alaska, 2d Division.

Nordstrom vs. Dettering. Opinion. Filed in the Office

of the Clerk of the U. S. Dist. Court, Alaska, Second

Division, at Nome, Alaska. Jan. 11, 1905. Geo. V.

Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

McB.

J II the United' States District Court for the D'l.sirict of Alas-

ka, Second Divisioi).

ALBERT NORDSTROM,
Plaintiff,

vs.

WILLIAM DETTERING,
Defendant.

Findings of Fact and Conclusions of Law.

This cause coming an regularly for trial on the 25th

day of November, 1901, and the plaintiff appearing in

person and by O. D. Cochran, Esq., his attorney; and

the defendant appearing by Joseph K. Wood, Esq., and
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Ira 1). Urton, Esq.. bis attorneys; witnesses on behalf

of the i)laiutiff and the defendant being sworn and ex-

amined, and the Court after hearing the testimony

offered by the ])laintitt' and defendant, and the argu-

ment of the attorneys, and being fully advised in the

premises, makes the following findings of fact and con-

clusions of hiAV, to wit:

FINDINGS OF FACT.

That on the 5th day of :\Iarch, 1901, the defendant,

William Bettering, sold and conveyed unto the plaintiff,

Albert Nordstrom, for a valuable consideration, an un-

iividod .me-fourth (1/-1) interest in and to that certain

placer mining clairo, situated in the Cape Nome Min-

ing and Recording District, District of Alaska, described

as follows, to wit:

That certain placer claim known as and called Bench

Claim Number Eight (8) on Nikala Gulch, which is

tributary of Anvil Oi'eek, next to and adjoining placer

claim Number Eleven (11) Above Discovery on Anvil

Creek.

And that the said defendant did! on the 5th day

of March, 1901, duly make, execute and deliver to the

said plaintiff a died of conveyance of said undivided

oiie-fonith (1/4) interest in and to said placer mining

claim.

2.

That from the said 5th day of :March, 1901, and at

ihe date of the commencemeiit oi this suit, to wit, the

21st day of September, 1903, the said plaintiff con-
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tinned to be and was tlie owner of said undivided one-

fonrtli (1/4) interest in and to said placer mining claim,

and that tlie said defendant was the owner of an un-

divided three-fourths (3/4) interest in and to the said

])Iacer mining claim.

3.

That since the month of ^lay or the first of June, 1902,

the said defendant has worked, operated and mined

said placer mining claim, and has between the said

month of May or the first of June, 1902, and the said

21st day of September, 1903, extracted from said min-

ing claim gold and gold-dust of the amount and value

of thirty thousand dollars (|30,000), and has appropri-

ated the whole thereof to his own use.

4.

That prior to the commencement of this suit, the

plaintiff demanded a settlement and accounting of the

defendant's said working and mining upon said placer

mining claim, and that defendant account to any pay to

the plaintiff one-fourth of the amount of the gold and

gold-dust extracted from the said mining claim, as

aforesaid, less the reasonable cost of extracting the

same.

That the defendant refused, and still refuses, to ren-

der such account, or any account at all, and refused,

and still refuses, to pay to the plaintiff one-fourth of

the amount or value of the gold and gold-dust extracted

from said mining claim, as aforesaid, or any sum or

amount at all.
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5.

Tliat the defendant expended the sum of eighty (80)

doHars in shipping' a i)art of the i],-ohl and gold-dust

extracted from said mining claim, to Seattle, State of

Washington.

6.

That the allegations of the plaintiff's complaint are

true.

And as CONCLUSIONS OF LAAY, the Court finds:

1.

That the plaintiff and defendant were since the said

5th day of March, 1901, tenants in common of the said

placer mining claim, Number Eight (8) on Nikala

Gulch, in the Cape Nome Alining District, District of

Alaska, as follows, to wit, tlie plaintiff is the owner

of an undivided one-fourth, and the defendant the

owner of an undivided three-fourths of said mining

claim. '

2.

That the plaintiff is entitled to judgment against the

defendant for one-fourth the sum of (pO,000) thirty

thousand dollars, less the s'lir. of eiglity (80) dollars, to

wit, the sum of seven thousand four hundred and eighty

($7,480.00) dollars, Avitli iuterost thereon at the rate

of eight per cent per annum, since the 21st day of Sep-

tember, 1003, and together vith his; costs and disburse-
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meuts iucnrred hereiu, and tli;i! jiid^iiieiit and decree

be entered in accordance herewith.

ALFIJED 8. MOORE,

District Judge.

[Endorsed]: Xo. 1023. In tlu- United States Dis-

trict Court, District of Alaska, Second ])ivision. Al-

bert Nordstrom vs. William Detterino-. Findings of

Fact and Conclusions of Lav,-. Filed in the Office of

the Clerk of the V. S. Dist. Court, Alaska, Second Divi-

sion, at Nome, Alaska. Mar. 25. 1005. Geo. V. Borch-

senius, Clerk. By Angus McRride, Deputy Clerk. O.

D. Cochran. Atorney for Plff., Xos. 1, 2, 3 V^itt Build-

ing, Steadman Ave. and Front Street, Xome, Alaska.

Vol. 3, Orders and Judgments, page 150. VuB. Comp.

McB.

/// the rniied States District Coini for the District of Alas-

ka, Second Division.

ALBERT NORDSTROM,
Plaintiff,

^^-
V Ca?eXo. 1023.

WILLIAM DETTERINO,
Defendant.

Decree.

Be it remembered that on the 25th day of X'ovember,

1901, the above-entitled cause came on regularly for

trial in the above-entitled court, the plaintiiT appear-

ing in person, and by O. D. Cochran, Esq., his attorney.
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and the defendant appearing by his attorneys, Joseph

K. Wood, Esq., and Ira D. Orton, Esq., and the Court

Ijaviug- heard the testimony offered by the plaintiff and

the defendant, and the argument of counsel, and hav-

ing taken said cause under advisement and considera-

tion, and having heretofore rendered in writing its find-

ings of fact and conclusions of law, and filed the same

with the clerk of this C(»urt, aiul being ]iow fully ad-

vised in the premises, ui)on motion <;f O. D. Cochran, at-

torney for the plaintiff

—

It is now therefore ordered, adjudged and decreed

that the plaintiff', Albert Nordstrom, was from the

5th day of March, 1901, the owner of an undivided one-

fourth (1/4) interest in and to the pkicer mining claim

described in plaintiff's complaint, to wit: Bench Claim

No. Eight (8) on Nikala Gulch, which is a tributary of

Anvil Creek, uext to and adjoining placer claim No.

Eleven (11) Above Discovery on said Anvil Creek, in the

Cape Nome Mining District, District of Alaska, and con-

tiiiued to be and was such owner of said interest in said

mining claim at the date of the commencement of this

action.

That the said r.efendant, William Dettering, account

to the plaintiff, Albert Xordstioiu, for tlie gold and

gold-dust extracted fvoni siid mining claim from the

month of May or first of June, 1902, to the 21st day of

September, 1903, the date of tlie commencement of this

suit, and pay to the said plaintiff one-fourth the value

of said gold and gold-dust extracted during said time,

less the reasonable cost of extracting the same, to wit,
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oue-fourth the sniii <>f thirty thonsaiid dolhii-s, less the

sum of eighty dollars, to wit, the sum of seven thousand

four hundred and ei.ulity dolluis (f7,48().(M)i; aiul that

the plaintiff Albert Nordstrom do liave and recover

of and from the said defendant William Dettcriuo, tlie

sum of seven thosuand four lumdred and tij^lity dollars

(17,480.00), together with interest thereon since the

21st day of September, 1903, at the rate of eight (8)

])vv cent per annum, and together with his costs and dis-

bursements herein incurred, taxed at the sum of

dollars, and that execution niay issue hereon.

Done in open court this the 1st day of June, 1005.

ALFRED 8. MOORE,

District Jndge.

[Endorsed]: Xo. 1023. In tht> United States District

Court, District of Alaska, Second Division. Albert

Nordstrom, vs. William Dettering. Decree. Filed in

the Office of the Clerk of the U. S. Dist. Com-t, Alaska,

Second Division, at Nome, Alaska. Jun. 1, 1905. Geo.

V. Borchsenius, Clerk. By Jno. H. Dunn. Deputy Clerk.

O. D. Cochran, Attorney for Plf., Nos. 1, 2, 3 Witt

Building, Steadman Ave. and Front Street, Nome,

Alaska. C. J. D. 1, page 229, vol. 3, Orders and Judg-

ments, p. 285. McB.
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Ill the United States District Court for the District of Alas-

ka, ^eeond Division.

ALBERT NORDSTEOM,
Plaintiff,

WILLIAM DETTEKIXG,
j

Defend 1 nts. /

Biii of Exceptions.

Be it rememebered, that, on tui^ 24th day of Novem-

ber, A. D. 1&04, and continuing on the 25th day of No-

vember, A. D. 1004, the above-entitled cause came on

for trial before the above-entitled court, the Honorable

ALFRED S. :M00RE, Judive of the said Court, presid-

ing.

The plaintiff appearing by his counsel, O. D. Cochran,

and the defendant, Vrilliam Detteriug, appearing by

Joseph K. Wood and Ira D. Orton, hi:^ counsel, the fol-

h.wing proceedings were had:

ALBERT NORDSTROM, plaintiff, being called as a

witness on his own behalf, on oatli, testified as follows:

I am the plaintiff in this action. (Being handed a

paper.) I have examined this paper and the signa-

ture thereto is Mr. Dettering's.

Mr. COCHRAN.—We now offer in evidence this in-

strument, being the original deed a copy of which is

in the pleadings attached to tlie amended ansvrer.
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(Testimony of Albert Nordstrom.)

Mr. ORTON.—No objection.

(Paper referred to received in evidence, marked

IMaiutift's Exhibit No. 1, reading as follows:)

Plaintiff's Exhibit No. 1-

This indenture, made this 5th day of March, in the

year of our Lord one thousand nine hundred and one,

between William Dettering, of Seattle, State of Wash-

ington, the party of the first part, and Albert Nord-

strom of the same place, the party of the second part:

Witnesseth: That the said party of the first part, for

and in consideration of the sum of one (1) dollar lawful

money of the United States of America, to him in hand

paid by the party of the second part, the receipt whereof

is hereby acknowledged, has granted, bargained, sold,

remised, released and forever quitclaimed, and by these

presents does grant, bargain, sell, remise, release and

forever quitclaim unto the said party of the second part,

his heirs and assigns, an undivided one-fourth (1/4) in-

terest in and to that certain placer claim known as

Bench Claim No. eight (8) on Nakkela Gulch, next to and

adjoining placer claim No. Eleven (11) Above Discovery

on Anvil Creek, in Cape Nome Mining District of Alaska,

together with all the dips, spurs and angles, and also

all metals, ores, gold and silver bearing quartz, rock

and earth therein; and all the rights, privileges and

franchises thereto incident, appendant and appurtenant

or therewith usually had and enjoyed; and, also, all
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land .siuj;ular the tenements, hereditaments and appur-

tenances thereunto belonging- or in any wise appertain-

ing, and the rents, issues and profits thereof, and, also,

all tlie estate, right, title, interest, property, possession,

claim and demand whatsoever, as well in law as in

(Minity, of the said party of the first part, of, in or to

the said premises, and every part and parcel thereof,

with the appurtenances,

To have and to hold, all and singular the said prem-

ises, together with the appurtenances and privileges

11ier(Minto incident, unto the said party of the second

part, his lieirs and assigns forever.

In witness whereof, the said party of the first part

has hereunto set his liand and seal the day and year

first above written.

(Signed) WM. DETTERIN(}. [Seal]

LYMAN E. KNAPP.

A. W. HASTIE.

United States of America, "^

State of AVashington,

County of King.

!> ss.

This is to certify that on this Hth day of Marcli, A. D.

1001, before me tiie undersigned, a notary public in and

for the District of Alaska, duly commissioned and

sworn, person;illy came AVilliam Detteriiig to ]ne known

to be the individual described in and who executed the
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witliiu instrument and acknowledged to me that lie

signed and sealed the same as his free and voluntary

act and deed, for the uses and purposes therein men-

tioned.

Witness my hand and official seal the day and year

in this certificate first above written.

[Seal] LYMAN E. KNAPP,

Notary Public in and for the State of Washington, Re-

siding at Seattle.

[Endorsed]: 22410. Deed of Mining Claim. From

Wm. Bettering to Albert Nordstrom. Date March 5th,

1901. United States of America, District of Alaska.

Filed for Record at Request of Albert Nordstrom, Sep.

12, 1903 at 45 minutes past 12 P. M. and Recorded iu

Vol. 124
,
page 305, Records of T. M. Reed, W. W.

Sale, Deputy. (Plff. Ex. No. 1. Aug. 24, 1904. J. H.

D.) No. 102w?. Pltffs. Ex. No. 1 McB. Filed in the Of-

fice of the Clerk of the V. S. Dist. Court, Alaska, Sec-

ond Division at Nome, Alaska. Aug. 27, 1904. Geo. V.

Borchsenius, Clerk. Jno. H. Dunn, Deputy Clerk.

(The witness Nordstrom continuing testified further:)

After I purchased an undivided one-fourth interest in

the mining claim referred to in the deed marked Ex-

hibit No. 1, I was there in the summer of 1901, and the

defendant WMlliam Dettering was also there.

Q. State whether or not during any of the times men-
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tioned in the complaiut iu this action you have disposed

of your interest iu No. 8 Nilcala Gulch?

.Mr. OKTON.—Objected to as immaterial and uot

witliiu the issues of this case.

Mr. COCHRAN.—1 have shown the inception of title

and now wish to show the continuation of the title in

this plaintiff.

The COURT.—Objection overruled.

A. Xo, sir.

,Mr. COCHRAX.—I now offer in evidence the com-

plaint filed in the United States District Court in the

case of Albert Nordstrom against Wm. Detterino- and

others, case, numbered 1038 (being the complaint in the

preceding cause).

Mr. ORTON.—To which we object on the ground that

it is entirely immaterial—the complaint itself is entirely

iiuinaterial, being a self-serviug declaration on the part

of this plaintiff.

Mr, COCHKAN.—We now offer iu evidence judgment

docket of this court, No. 1, page 209, in the case of

Nordstrom vs. Dettering, Leonard and Reeves, Case no.

103S, if the Court please, showing the entry of judgment

in case No. 1038—judgment debtor, AYilliaui Dettering,

John Leonard and J. D. Reeves; Albert Nordstrom, judg-

Jiieiit creditor; date of entry on joiii'r.al, September lOth,

limi; Satisfaction of judgment, October 21st, 1901, for

costs, amoiiiiting to $202.10.
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Mr. OKTON.—This is, of course, wholly immaterial,

because so far there is nothing to show that a judgment

ever was had in that case.

The COURT.—That is in this same action in which

these pleadings were offered, is it not?

Mr. OETON.—Yes, your Honor, but that offer has

been withdrawn, I understand.

Mr. COOHRAX.—This is to obviate the point that

they raised about the pleadings. We want to show that

that judgment has been filed and satisfied. That is the

purpose of this offer.

The COURT.—And what is the objection?

Mr. ORTON.—We object on the ground that it is

irrelevant, incompetent and immaterial.

The COURT.—Objection overruled. It may be ad-

mitted.

(Reads:)

"Judgment Docket, Xo. 1, page 209. Judgment debtor:

(\)Sts. Date of entry on Journal: 1038. Wm. Detter-

iug, John Leonard: |202.10: Sf pt. 16, 1904. J. D. Reeves.

When docketed: Oct. 21, 1004. Albert Nordstrom,

Judgment creditor. Full satisfaction of the foregoing

judg]iient is hereby acknowledged by receipt of sum of

f202. 10 tlie 25tli day of October, 1904. Dated 25th day

of Nov., 1904. O. D. Cochran, Attorney for Plaintiff."
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J. J. COLE, a witness called on behalf of the plaintiff,

oil oath, testified as follows:

My fnll name is J. J. Cole. I am representing the in-

terest of the defendant William Dettering at this time

as his attorney in fact in Nome. I satisfied and paid a

judgment for costs in the case of Nordstrom against

Dettering and others in this court. I have not the satis-

faction of judgment with me, but, did, however, receive

a satisfaction of judgment and paid the same.

A. NORDSTROM, plaintiff, being recalled as a wit-

ness in liis own behalf, further testified:

I conveyed a one-quarter interest in the property in-

volved in this action to the defendant, William Detter-

ing, being the same interest that I recovered in an action

in tliis court entitled ''A. Nordstrom vs. Wm. Dettering,

et al.''

Cl'oss-examination.

I conveyed an interest to Mr. Dettering. Well, it was

conveyed to Mr. Hill with the understanding that Det-

tering bought it.

Redirect Examination.

That was just before navigation closed. The pur-

chase price was paid in cash.

J. J. COT<E, being recalled as a witness for plaintiff,

further testified:

I was tlie attorney in fact for William Dettering. I

think William Dettering owns tlie whoh- of Claim No.

on Nikala Crulcl), as far as I know. T don't know, I
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aiii sure, what interest Captain TTill has, or whether he

has any. Captain Hill is the lessor of William Better-

ing of the whole of the claim. I am the representative

of William Bettering- at this time under power of attor-

ney. I have not that power of attorney with me. I

don't know just where William Bettering is. He is not

within the Bistrict of Alaska, however. I am his sole

representative in Nome and in Alaska at the present

time. I don't know whether I have complete and full

knowledge of his business affairs in Alaska at this time

or not. As far as I know he is tlie full owner of this

claim, and Captain Hill is his lessee. I had nothing at

all to do with the transaction with Albert Nordstrom

and William Bettering relating to the purchase and sale

of this quarter interest; I had nothing to do with Mr.

Bettering's business until Just shortly before he went

out. I do not know as a matter of fact that the Nord-

strom interest was purchased for Mr, Bettering. I do

not know anything about his business affairs until about

a week before he left for the outside. In fact, I was

not even acquainted with ]Mr. Bettering until just a very

short time before he went out, just before he came to

)ne to look after his affairs during his absence. I simply

supposed that Williani Bettering was th.e owner of the

entire property because he turned over his business to

Die and told me to look after his property—that is the

only reason tliat I supposed he was the owner of it; I

never inquired into the title to the property at all. He

represented himself to me as being the owner of that
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I)roi>ertv. I don't think I have any papers of Mr. Det-

tei'in<]i;'s excepting- this power of attorney. No, I have

not the lease to Captain Hill. I think it is on record

though. He told me it was on record. I have never

seen it as I remember. I have no contract or agreement

with Captain Hill aside from this lease, which is of rec-

ord, between Captain Hill and William Bettering, that

I have any knowledge of.

^Iv. COCHKAN.—AYe offer in evidence now, if the

Court please, the complaint in the action No. 1038, being

the case of Nordstrom vs. Bettering, et al. We offer the

complaint in tliat case; the ansvrer, the reply, the ver-

dict and the judgment, Avherein the same issues as to

tlie title to this property are involved as in this case

at bar.

Mr. ORTON.—No objection.

The COURT.—They may go in then.

Afr. ORTON.—I want it understood that whatever

pleadings constituting tlie jud^rment-roll are in evi-

dence—even if the same are not marked as exhibits in

this case, because I don't want to be precluded by the

markings, even if some of thein happen to be left out.

?.Ir. COCHRAN.—I AviH enumerate them. I first offer

in evidenr-e the complaint in causp No. 1038, filed in this

court; tho amended answer we also offer; the reply

—

here is also a subsequent reply—there seems to be two
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replies, one filed March 8tli, 1904—the original reply

to the original complaint.

Mr. O'RTON.—There are some answers of the otlior

defendants, I suppose they need not go in.

Mr. COCHRAN.—Also we offer the verdict and the

judgment in cause No. 1038, that constitutes our offer.

Mr. ORTON.—No objections.

Plaintiff's Exhibit.

(No. 1023—McB.)

In the United States District Court, District of Alaska,

Second Division.

ALBERT NORDSTROM,
Plaintiff,

vs.

WILLIAM BETTERING, JOHN
LEONARD, J. D. REEVES, JOHN
DOE and RICHARD ROE.

Defendants.

Complaint.

The plaintiff complains of the defendants and for

cause of action alleges:

I.

That he is and has been continuously from the 5th

day of March, 1901, the owner in fee-simple of an un-

divided one-fourth of that certain placer mining claim,

known and called Bench Claim No. 8, situated on Nikala
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Gulch, a tributary of Anvil Creek, which empties into

Snake River, the said claim being next to and adjoin-

ing Placer Claim No. 11 Above Discovery on said Anvil

Creek, the said claim being by the side line of No. 11,

and bounded on the north by the Jupiter Claim, on the

east by the Little Jim Fraction, on the south by No. 1

Nikala Gulch, the same being situate in the Cape Nome

Recording District, District of Alaska; the said claim

was located by one Ole Stenfjeld on April 3d, 1899, and

notice of location recorded on the Ith day of April, 1890,

in the office of the said recorder of the said recording

district, in volume 8 at page 103.

II.

That the said defendants wTongfully withhold the

entire estate from this plaintiff, and deny his right

therein.

III.

That the said mining claim is only valuable for the

gold, gold-dust and minerals therein contained, and ever

since the day of May, 1902, the defendants have and

now are extracting the gold, gold-dust and minerals

from said claim. That during said time defendants

have extracted as this plaintiff is advised and believes

about the sum of |1,000,000, to this plaintiff's damage in

the sum of twenty-five thousand dollars.

IV.

That the names John Doe and Richard Roe are ficti-

tious and used to represent persons whose real names



Albert Xonlslnnii. 79

(Testimony of J. J. Cole.)

are uukno\yn to plaintiff, and who claim to have or hold

some interest in and to said mining claim.

Wherefore, plaintiff demands judgment for the pos-

session of the said undivided one-fourth of said mining

claim and for the sum of twentj^-five thousand dollars

damages for the withholding the same. That when the

true names of John Doe and Eichard Roe are learned,

that they may be substituted in the place of said ficti-

tious names. And for his costs laid out and expended

in this action.

I. S. THOMPSON,

Attorney for Plaintiff.

United States of America, ^

> ss.

District of Alaska. J

Albert Nordstrom, being first duly sworn, deposes and

says that he is the plaintiff in the above-entitled action;

that he has read the foregoing complaint and knows

the contents thereof and that the same is true as he

verily believes.

(Signed) A. NORDSTROM.

Subscribed and sworn to before me this third day of

October, 1903.

[Seal] I. S. THOMPSON,

Notary Public, District of Alaska.

[Endorsed] : No. 1038. In the United States District

Court, District of Alaska, Second Division. Albert

Nordstrom, Plaintiff, vs. William Dettering, et al., De-



80 WilUaw Deftering vs.

(Testimony of J. J. Cole.)

feudant. Complaint. Filed in the Office of the United

States District Court, Alasl^a, Second Division at Nome,

Alaska. Oct. 3, 1903. Geo. V. Borchsenius, Clerk. G.

J. Lomen, Deputy Clerk. I. S. Thompson, Attorney for

Plaintiff. Nome, Alaska.

/// ihc Vnifrd States District Court, for the District of

Alaska, Second Division.

ALBERT NORDSTROM,
Plaintiff,

vs.

WILLIAM DETTERING, JOHN LEON-f
ARD, J. D. REEVES, JOHN DOE \

and RICHARD ROE,
|

Defendants. /

No. 1038.

Amended Answer.

The above-named defendant William Dettering, by

leave of Court, for amended answer to the complaint

herein alleges

:

1.

1. Denies each and every allegation, matter and

thing contained in paragTaph No. 1 of said complaint.

2. Answering paragTaph 2 of said complaint said

defendant admits that he withholds the entire estate

from plaintiff, but denies that he does so wrongfully.

3. Answering paragraph 3 of said complaint, denies

that said mining claim i.s only valuable for the gold,
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gold-dust and minerals tliereiu coutaiued, and denies

that during- said time defendant has extracted from said
<ooooo

claim about the sum of fiPHI, or any other sum in ex-

cess of the sum of .f32,000 to plaintiff's damage in the

sum of $25,000 or any other sum, or at all.

4. Answering paragraph 4 of said complaint said de-

fendant denies that said John Doe and Richard Roe or

any person other than the defendants in tiiis action

claim to have or hold some interest in or to said mining

claim or any part thereof.

First Separate Defense.

And for a first, further, separate and affirmative an-

swer and defense, counterclaim and cross-complaint,

said defendant William Dettering alleges:

1.

That in or about the month of September, 1900, at

the town of Nome, in the District of Alaska, and after

learning that the defendant Dettering had under con-

sideration the advisability of purchasing the mining

claim described in the complaint in this action, plaintiff

proposed to said defendant some arrangement by which

plaintiff, in case said defendant Dettering should pur-

chase said claim, might ultimately acquire an interest

therein.

2. .

;

That it was thereupon orally agreed by and between

said plaintiff and said defendant Dettering, that in case

said defendant should purchase said claim, plaintiff
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should be entitled to a conveyance of an interest therein

after plaintiff should at his own cost and expense have

prospected, worked, mined and developed said claim,

and extracted gold and minerals therefrom, under the

direction and control of said defendant, and until said

costs and expenses had been repaid to said plaintiff, and

the full amount of the purchase price of said claim to-

gether with any costs, expenses and counsel fees, con-

nected with the purchase, or an}^ costs and expenses in-

curred by said Dettering for the benefit of said claim

had all been repaid to said defendant.

3.

That thereafter, and on or about the 26th day of De-

cember, 1900, at the city of Seattle, iu the State of

W'ashiugton, said defendant Dettering, purchased said

mining claim from the ot» ners thereof for the sum of

1^9,200; that the costs and expenses and counsel fees of

said sale by said defendant were the further sum of |475,

and that the plaintiff has never repaid to said defendant

either of snid sums or any part thereof, as plaintiff

agreed to be done iu manner hereinafter mentioned.

4.

That tliereafter and in or about the month of March,

1901, at Seattle, aforesaid, it was further orally agreed

by and betw^een said plaintiff and said Defendant Detter-

ing that plaintiff should forthwith proceed to said town

of Nome, in the District of Alaska, and to the mining

claim aforesaid and prospect, work, mine and develop
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tlic same and extract the iiold aii<l iniiieral therefrom,

uiKh'r Die direction and control of said defendant until

said costs and expenses had been repaid to plaintiff, and

the full amount of the purchase price of said rlaini, to-

i^ether with an}' costs, expenses and counsel fees con-

nected with said purchase, and any costs and expenses

incurred by said Dettering for the benefit of said claim

had been repaid to said defendant.

5.

That freely and voluntarily, and without consideration

therefore, and relying upon the oral promises, assur-

ances and agreements then and there made by plaintiff

to said defendant to the effect that plaintiff would faith-

fully keep and perform the promises and agreements

hereinafter mentioned, said defendant Bettering did

then and there give the plaintiff a certain deed, dated

on or about the 5th day of March, 1901, and j)urporting

to convey an undivided one-quarter interest in and to

the mining claim described in said complaint, for the

nominal consideration of one dollar therein expressed;

a copy of which deed is hereto annexed marked Exhibit

"A," and by this reference made a part hereof.

6.

That said expressed consideration of one dollar was

and is not the true consideration of said deed, and that

no valuable or other consideration therefor ever passed

from the plaintiff to said defendant Bettering; but that

said deed was given wholly without consideration, and
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was placed in the hands of the plaintiff solely for the

purpose of defining the interest in said claim to which

plaintiff was to be entitled upon his performing the

promises and agTeements on his part to be performed as

hereinafter set forth; and for the purpose of enabling

plaintiff to hold said deed and with the express under-

standing and oral agreement that plaintiff should and

would liold and not record said deed and should and

would not consider the same delivered or as passing title

from said defendant to plaintiff; nor would said deed

be delivered or pass title from said defendant to plain-

tiff, nor the validity thereof be established; and that

said deed should and would not become an executed

contract, and the title of said undivided one-quarter in-

terest in said claim purported to be conveyed by said

deed, should and would remain vested in said defend-

ant; unless and until plaintiff did fully perform each

and every said condition precedent to delivery of said

(Iced jiud the oral promises and agreements on his part

to be performed as hereinbefore set forth; and said

l)iaintiiif should forthwith proceed to said town of Nome,

in the District of Alaska, and to the mining claim

aforesaid and prospect, work, mine and develop the

same and extract gold and mineral therefrom under the

direction and control of said defendant until said costs

and expenses had been repaid to plaintiff, and the full

amount of the purchase price of said claim together

with any costs, expenses, counsel fees connected with

eaid purchase and any costs and expenses incurred by
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said defendant Bettering for the benefit of said claim

bad all been repaid to said defendant.

7.

That it was further understood and orally agreed by

and between said plaintiff and said defendant at the

time said deed was given to plaintiff by said defendant

Bettering as aforesaid, that the same should and would

be returned by plaintiff to said defendant Bettering for

cancellation as soon and in case plaintiff did not perform

liis promises and agreements as hereinbefore mentioned.

8.

That thereafter and on or about the 7th day of March,

1901, and in pursuance of the oral promises and agree-

ments hereinbefore set forth plaintiff departed from

said city of Seattle, State of Washington, and proceeded

to said town of Nome, in the Bistrict of Alaska, and to

the mining claim described in the complaint. That

thereafter and in pursuance to said promises and agree-

ments plaintiff and said defendant Bettering worked

and mined upon said claim and discovered pay dirt

thereon; that thereafter and in about the month of Au-

gust, 1901 and further in compliance with said promises

and agreements plaintiff orally promised and agreed

either personally or by agent or by representative to re-

main upon and work and mine the said claim during the

vrinter of 1901-02 next ensuing, and extract pay dirt

therefrom and take out a pay dump thereon for the pur-

poses and in the manner hereinbefore mentioned.
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9.

That plaiutiff failed aud neglected to perform his said

agreenieuts lueutioned iu paragraph 8 hereof, and in or

about the month of October, 1901, without any notice to

or kuoNvh^loe on the ]>art of said defendant Bettering

left and abandoned said mining claim, and discontinued

work thereou, and departed from said District of

Alaska; and failed and neglected to remain on said

( laim eitlicr personally or by representative; and failed

and neglected to work aud mine the same or any part

thereof during said winter of 1901-02; and did not ex-

tract any pay or other dirt therefrom or take out any

l>ay or other dump thereou for the purposes and in the

maimer aforesaid, or otherwise except as hereinafter

alleged.

10.

That during said months of September and October,

1901, and during the absence of said defendant Bettering

from said claim plaintiff extracted a large sum or sums

of gold and gold-dust therefrom, the quantity and value

whereof are unknown to said defendant, aud for which

plaintiff never accounted to said defendant; nor has

plaintiff ever accounted to said defendant for any other

sum or sums of gold or gold-dust by him theretofore ex-

tracted from said claim.

11.

Tliat during said work and ])rospectiug on said claim

by ]daintiff and defendant Bettering as aforesaid, the

^aid defendant expended the sum of |1,000 for supplies
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jukI labor to prosecute and carry on said work, no part

of which has ever been repaid to said defendant, al-

though plaintiff promised so to do in manner hereinbe-

fore set forth.

12.

That plaintiff discontinued and abandoned work upon

said claim under the promises and agreements herein-

before mentioned, and refused to and did not perform

any further prospecting, work, mining or development

upon said claim under said agreements or any of them;

that he abandoned and relinquished all and every his

rights and privileges under said agreements, and each of

tliem, and all his right, title and interest, if any, in said

claim, and did deal with and treat the said deed and

agreements and each of them as canceled, void and of

none effect.

12a.

That thereafter and to wit, on or about the month of

November, 1901, at the said city of Seattle, in the State

of Washington, plaintiff orally notified said defendant

Dettering that he had discontinued and abandoned work

upon said claim under the promises and agreements

liereinbefore mentioned, and that he refused to and

would not do any further prospecting, work, mining or

development upon said claim under said agreements

or any of them; that he liad abandoned and relinquished,

and did then and there orally abandon, and relinquish

all and every his rights and privileges under said agree-

ments and each of them, and all his right, title and in-
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terest, if any, in said claim; and that he considered and

would thereafter treat the said deed and agTeements and

each of them as canceled, void and of none effect.

13.

That thereafter, to wit, on or about the 2()th day of

-May, 1D02, said defendant Bettering acting and relying

upon the statements and representations of said plain-

tilf as aforesaid did let, lease, demise said placer mining-

claim, and each and everj^ part thereof to said defend-

ants Leonard and Reeves. That said defendants

Leonard and Iteeves immediately thereafter entered

and extracted gold therefrom to the knowledge of plain-

upon said mining claim and worked and mined the same

tifr and without any notice from him or protest upon his

part made known to defendants herein except as herein-

after mentioned; and said defendants herein have ever

since been, and still are, in possession of said claim and

extracting gold therefrom.

14.

That thereafter, and, to wit, in or about the mouth

of August, it then beiug a matter of common repute

in the locality of said claim tliat rich pay had shortlj^

theretofore been struck thereon, ])laiutitT falsely and

fraudulently pretending to h*ne received a good and

valid delivery of said deed, ami f.'.ls-^ly and fraudulently

pretending tho title to said undivided one-quarter in-

terest iu said claim liad passed from said defendant

Dctterinii to him bv virtue thereof; and in violation
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of plaiutiff's expre.^s promises ami agreements afore-

said and witli tlie intent and purpose of defrauding

defendants lierein, and of atteiii])t!]ig to (livest them

of their rights and interest in said claim aforesaid,

did procure and eausc his agent and partner, one John

Snndback to notify said defendants, and plaintiff did

so notify said defendants that plaintiff claimed an in-

terest, in said claim under said deed, and denianded

(tf said defendants tliat they account to him for plain-

tiff's alleged interest in said claim as aforesaid. That

said notice was the first notice, knowledge or informa-

tion which any of the defendants herein had of plain-

tiff's intention and purpose to claim an interest in said

claim under said deed.

15.

That thereafter and on or about the 12th day of Sep-

teijiber, 1903, plaintiff falsely and fraudulently pretend-

ing to have received a good and valid delivery of said

deed and falsely and fraudulently pretending that title

to said interest in said mining claim had passed as

aforesaid; and in violation of his express oral prom-

ises and agTeements and with the intent and purpose of

defrauding defendants herein and of atteni]>ting to de-

Nest them of their rights and interests as aforesaid,

tiled said deed, or caused the same to be filed, for record

in the office of the recorder of tlie Cape Nome Kecord-

iiig IJistrict, Distri-t of Alaska, aforesaid, and the

same is therein recorded in the rc-v ords of said, record-

inu' district.
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16.

That said deed was never delivered by said Dettering

to plaintiff, that there was no assent to said deed or the

delivery thereof on the part of the plaintiff; that said

defendant never manifested any intention on his part

to make said instrument his deed, or did he ever have

any such intentions; tliat there was never a concurring

intent on the part of said defendant to vest title in

l)laintiff by said deed; that said deed was and remained

executory and unexecuted; and for these reasons and

because of the frauds as aforesaid on the part of the

plaintiff and plaintiff's failure to perform his promises

and agreements as liereinbeiore mentioned; and for

v.ant and failure of consideration aforesaid, the said

deed is null and void aud oi^erates only as a cloud on

the title of said defendants.

III.

Second Separate Defense.

And for a second, further, separate and affirmative

answer and defense, said defendant Dettering alleges:

The defendant Bettering here alleges and makes a

part of this second, separate and affirmative answer

and defense each aud every matter, allegation and

thing coniaiued in paragraphs !, 2, 3, !, 5, 0, 7. 8, 9, 10

and 11 of the firt^t sep-irate and Jinirmative ansv.er and

defense, counter-claim .•md crosj-iomplaiui in this an-

swer contained.
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2

That plaintilt' dl.scoiitiiir.cd and abandoned work upon

said claim nnder the promises and a,i»Teements herein-

before mentioned, and refni-ed to and did not perform

any fnrther prospecting, work, mining or development

u])on said claim, nnder said agreriuents, or any of them;

that he abandoned and relin<]Viished all and every his

rights and privileges nnder said agreements, and each

of them, and all his right, title and interest, if any,

in said claim, and did deal with and treat the said

deed and agreements, and each of them as cancelled,

void and none effect.

3.

That thereafter and in or about the month of Octo-

ber, 1901, plaintiff well knov»'ing that becanse of his

acts as aforesaid said deed and agreements were null

and void, and Avith intent to influence the conduct of

said defendant Bettering, and with reason to believe

that the acts and representations hereinafter mentioned

would influence said defendant's conduct, made state-

ments and representations to various persons in and

about the town of Nome, in the I)i:-;trict of Alaska, to

the effect that he li;ul discontinued and abandoned

work on said claim under tlie ])roniises and agreements

hereinbefore mentioned; and tliat lie refused to and

would not do any further prospecting, work, mining or

developn.ient upon said claim, under said agreements

or any of them; th.at he had abandoned and relinquished

all and every his rights and privileges under said agi-ee-



02 Williaiii Dcltcring vs.

(Testimony of J. J. Cole.)

meuts, and each of them, and all liis rights, title aud

interest, if any, in said claim; and that he considered

and would thereafter treat the said deed and agTee-

ments and each of them as canceled, v(»id and of none

ellect.

4.

That thereafter, and, to Avit, in or about the month

of Xoveniber, 1901, at ^-aid city of Seattle, in the State

of Washington, plaintiff orally notified said defendant

Bettering that he had discontinued and abandoned work

upon said claim under the promises and agreements

liereinbefore mentioned, and he refused to and would not

do any further prospecting, vvork, mining or development

upon said claim under said agreements, or any of theiii

;

that he had abandoned and reliniiuished, and did then and

tliere abandon and relinquish all and every his rights an<l

privileges under said agreements, and ea<'h of them and

all his rights, title and interest, if any, in said claim; and

that he considered and ANould thereafter treat the said

d(HHl and agreements, and each of them as canceled, void

and of none effect.

5.

That said defendant Bettering, after receiving knowl-

edge and becoming acquainted with the facts set forth in

paragraph 3 of this separate defense, and relying and act-

ing upon Kaid statements and representations, and upon

the other statements and representations of the plaintiff

as n foresaid, did lease, let and demise said placer mining

claim, and each and every part thereof to said defendants.
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Leonard and Reeves, that said Leonard and Reeves im-

mediately thereafter entered upon said mining claim and

worked and mined the same and extracted gold therefrom

to the knowledge of plaintiff and without any notice from

him or protest on his part made known to said defendants

except as hereinafter mentioned ; and said defendants have

ever since been and still are in possession of said claim

and extracting gold therefrom; and relying u])on the

statements and representations aforesaid and each of

them said defendant Bettering has expended large sums

of money, to wit, not less than the sum of |25,000 ( in-

cluding the percentage paid Leonard and Eeeves as such

lessees), in prospecting, working, mining and developing

said claim, and for the benefit thereof.

6.

That thereafter, and, to Avit, in or about the month of

August, 1903, it being then a matter of common repute in

the locality of said claim that rich pay had shortly there-

tofore been struck thereon, plaintiff falsely and fraudu-

lently pretending to have received a good and valid deliv-

ery of said deed, and falsely and fraudulently pretending

the title to said undivided one-quarter interest in said

claim had passed from said defendant Bettering to him by

virtue thereof; and in violation of plaintiff's express oral

promises and agreements aforesaid, and with the intent and

purpose of defrauding defendants herein, and of attempt-

ing to devest them of their rights and interests in said

claim, as aforesaid, did procure and cause his agent and
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partner, one John Sundback, to notify said defendants,

and plaintiff did so notifj^ said defendants tliat plaintiff

claimed an interest in said claim under said deed, and de-

manded of said defendants that they account to him for

plaintiff's alleged interest in said claim as aforesaid. That

said notice was the first notice, knowledge or information

which any of the defendants herein had of plaintilfs in-

tention or purpose to claim an interest in said claim under

said deed.

7.

That thereafter, and on or aliout tlie 12th day of Sep-

tember, 1903, plaintiff falsely and fraudulently pretend-

ing to have received a good and valid delivery of said deed,

falsely and fraudulently pretending that title to said in-

terest in said claim had passed as aforesaid; and in viola-

tion of his express oral promises and agreements, and with

the intent and purpose of defrauding defendants herein,

and of attempting to devest them of their rights and in-

terests as aforesaid, filed said deed, or caused the same to

be filed for record in the office of the Kecorder of the Cape

Nome Recording District, District of Alaska, as aforesaid,

and the same is therein recorded in the records of said

recording district.

8.

That by reason of the facts aforesaid the plaintiff, by his

said acts and representations, is estoppcnl to set up any

right, title or interest in or to said claim under said dcnvl

and agreements, or any of them.

^^'herefore said defendant Dettering prays judgment.
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First. That said plaintiff take nothing- h\ his complaint

herein.

Second. For an accounting on the part of plaintiff as

to the gold and gold-dust bv him extracted from said claim

as hereinbefore mentioned.

Third. That the said deed and agreements, and each of

them, be declared void and ineffectual.

Fourth. That the plaintiff has or acquired no title,

right or interest in or to the mining claim hereinbefore

described, or any part thereof, under and by virtue of said

deed and agreements, or any of them.

Fifth. That defendant Bettering be declared to be the

owner in fee, subject to the paramount title of the United

States of the mining claim hereinabove described.

Sixth. For costs and disbursements, and for such other

and further relief as may be meet and proper.

W. V. RINEHART, eTr.,

J. W. ALBRIGHT,

Attomevs for Defendant William Bettering.

Exhibit "A."

This indenture, made the 5th day of March, in the year

of our Lord one thousand nine hundred and one, between

William M. Bettering, of Seattle, State of Washington, the

party of the first part, and Albert Nordstrom, of the same

place, party of the second part:

Witnesseth : That the said party of the first part, for and

in consideration of the sum of one (1) dollar, lawful money

of the United States of America, to liim in hand paid by
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tlic said party of the second part, tlu^ receipt v.liereof is

hereby aeknoAvledged, lias granted, bargained, sold, remised

released and forever quitclaimed, and by these presents

does grant, bargain, sell, remise, release and forever quit-

claim unto the said party of the second part, and to liis

heirs and assigns

—

An undivided one-fourth (1/4) interest in and to that

certain placer claim known as Bench Claim No. eight (8)

on Nikala Gulch, next to and adjoining Placer Claim No.

Eleven (11) Above Discovery on Anvil Creek, in Cape

Nome Mining District and the District of Alaska,

Together with all the dips, spurs, angles and also all the

metals, ores, gold and silver bearing quartz rock and earth

therein and all the rights, privileges, and franchises thereto

incident, appendant and appurtenant or therewith usually

had and enjoyed, and also all and singular the tenements,

hereditaments and appurtenances thereunto belonging or

in anywise appertaining, and the rents, issues and profits

thereof, and also all the estate, right, title, interest, prop-

erty, possession, claim and demand Avhatsoever, as well

in law as in equity, of the said party of the first part in

or to the said premises and every ])art and i)arcel thereof

with the appurtenances.

To have and to hold all and singular the said premises,

together v/itli the appurtenances thereto incident unto the

said party of the second part, his heirs and assigns for-

ever.
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In witness whereof, the said party of the tirst part has

hereunto set his hand and seal the tirst above writtee..

(Signed) ATM. DETTElJlXr, [Seal]

LYMAN E. KNAPP.

A. W. HASTIE,

United States of America, >
I

State of Washing-t«n,

Conntv of Kinji'.

ss.

This is to certify that on the 5th day of ^[arch, A. D.

1901, before me, the undersigned, a notary public in and

for tlie District of Alaska, duly commissioned and sworn

personally came William ^l. Detteriug, to me known to

be the individual described in and who executed the within

instrument, and acknowledged to me that he signed and

sealed the same as his free and voluntary act and deed

for the uses therein mentioned.

Witness my hand and official seal the day and year- in

this certificate first above written.

[Seal] LYMAN E. KNAPP,

Notary Public in and for the State of Washington, Resid-

ing at Seattle.

[Endorsed] : Filed for record 12:45 P. M. Sept. 12th,

10€3. Request of Albert Nordstrom. T. Al. Reed, Re-

corder. By M\ W. Sale, Deputy.
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United States of America, '^

District of Alaska. J

William Dettering, being duly sworn, on oath sa\s: I

am the person named as defendant in tln' aboveentitled

action; that I have heard the foregoing ans\\er read.

know the contents thereof, and believe the same to be

true.

W:\[. DETTERIXO.

Subscribed and sworn to before me this Iblh day of

April, 1904.

[Seal] W. V. RINEHART. Jr.,

Notary Public in and for the District of Alaska,

[Endorsed]: Copy of the Foregoing Amended Answer

Received this 18th Day of April, 1904. I. S. Tliompson

(By O. D. C). Attorney for Plff. G P. :SI. No. 1038.

In the United States District Court in and for the District

of Alaska. Albert Nordstrom, Plaintiff, vs. William

Dettering, et al., Defendants. Amended Answer. Filed

in the Ollice of the CMerk of the U. S. Dist. Court, Alaska,

Second Division. At Nome, Alaska. Apr. 19, 1901. Ge(».

V. Borchsenius, Clerk. Bj Jno. H. Dunn, Deputy Clerk.

Wm. V. Rinehart, Jr., and J. W. Albright, Attorneys for

Defendant William Dettering. (Pltffs. Exhibit—McB.)
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Ill the T^iiifcd S'tafcs District Court. nislri<-l of M(is]:(/,

Recoil ft Dirisioii.

ALBERT NORDSTROM, .

Plaintiff, ;

vs. /

WILLIAM BETTERING, JOHNY ^'^^^' ^^~^'-

LEONARD, J. D. REEVES anfl\

JOHN DOE and RICHARD ROE,
\

Defendants.

Reply.

Now comes the plaintiff above-named and replying' to

defendant Dettering's amended answer, and denies an<l

alleges as follows

:

I.

Denies each and eYerv allegation containe<l in ])ara-

graphs 1, 2 and 4 of the first separate defense.

IL

Denies each and every allegation contained in para-

graph 3 thereof, except that said Dettering purchased

said claim on or about said date, and paid therefor, as

this plaintiff is informed and believes the sum of |9,000,

and that |200 was the amount which covered all the ex-

penses and counsel fees attending said sale.

IIL

Denies each and every allegation contained in para-

graph 5, except that defendant, Dettering, did make and
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execute and deliver unto this plaintiff a deed to a quarter

interest in and to said mining claim on or about the 5th

day of March, 1901, and that Exhibit "A'' is substantially

a copy thereof.

IV.

Denies each and every allegation contained in para-

graph 6, except that a much larger consideration was

given for said deed than said one dollar.

V.

Denies each and every allegation contained in para-

graph 7.

VI.

Denies each and every allegation set forth in paragraph

8, except that on or about the 7th day of March, 1001,

this plaintiff departed from the city of Seattle, State of

Washington, and proceeded to Nome, Alaska, and to said

mining claim, and that thereafter this plaintiff and de-

fendant, Dettering, worked, mined and prospected upon

said claim and discovered a low grade of dirt thereon.

Denies paragraph 9 and the whole thereof, except that

plaintiff left said claim and the said District of Alaska

in October, 1901, and did not work thereon during said win-

ter, and that said leaving was in accordance with an un-

derstanding between plaintiff and defendant, Dettering,

that no further work, except assessment work, was to be

done on said claim until water was brought to said claim

toy some company or individual.
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VII.

Denies each and every allegation contained in para-

graph 10, except that plaintiff did wash from said claim

between |20 and |40 worth of gold ^Vhich defendant

Bettering Avell knew.

VIII.

Denies each and every allegation contained in para-

graphs 11 and 12 A.

IX.

Denies the making of the agreements referred to in

paragraph 12, and therefore denies each and every alle-

gation therein contained. And alleges that by mutual un-

derstanding between plaintiff and said Dettering no fur-

ther work, mining, developing or prospecting was to be

done until water was brought to said claim as herein-

before set forth.

X.

Denies each and every allegation set forth in para-

graph 13, except that Dettering did make a lease to said

Leonard and Reeves of said mining claim, and that they

entered into possession of the same and extracted gold

therefrom, and still are in possession of the same. That

plaintiff had no notice of said leasing or of said mining

until about the month of July, 1903.

XI.

Denies each and every allegation set forth in para-

graph 14, except that pay had been struck upon said claim

;

that the notice served by John Sundback and the demand
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made by him ii])(»n the defendants was without the knowl-

ed«»e or dii-ection of this plaintiff.

XII.

Denies parajiiaph 15, except that plaintiff did file tlie

deed, of w liich Exhibit '"A" is substantially a eopy, in tlie

office of the Recorder of tlie Cape Nome Kecording Dis-

trict, District of Alaska, on the 12th day of September,

1903.

XIII.

Denies each and every allegation set forth in paragraph

16.

Replying to the defendant's second separate defense,

plaintiff' denies and alleges as follows:

I.

The plaintiff having already fully replied to paragraphs

1, 2, 3, 4, 5, G, 7, 8, 10 and 11 of the first separate defense,

by allegations and denials, he nov,' luala^s said allegations

and denials the paragraph 1 of j-nid second separate de-

fense as fully as if he had set forth each separately and

at length.

II.

Denies that he made the pvoenVes aisd Jigrecments re-

ferred to in paragraph 1, but when plaintiff ceased pros-

pecting, working, mining and develoidng said claim it

was with Ihe consent of said Dcltering, and by a mutual

agreement be1 ween them as hereinbefore set forth. Plain-

tiff" therefore denies eacli and every allegation of said

paragraph 2.
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III.

Denies paragraph 3 aiul the whole thereof, and ea<?h

and evers^ allegation therein contained. Denies para-

graph 4 and the whole thereof, and each and every alle-

gation therein contained.

lY.

Denies paragraph 5 and each and every allegation

therein contained, except that said Dettering did lease

said claim to Leonard and Reeves, and that they entered

into possession of the same, and are still in possession of

the same with said Dettering, and have worked and mined

the same, and extracted gold therefrom.

V.

Denies each and every allegation set forth in para-

graph 6, except that this plaintiff is informed that John

Suudback, without the knowledge or direction of plain-

tiff did sene a notice upon said defendant and demanded

an accounting from them.

YI.

Denies each and every allegation contained in para-

graph 7, except that the deed, of which Exhibit "A" is

a substantial copy, was filed by plaintiff as hereinbefore

set forth and pleaded in this reply.

YII.

Denies each and every allegation set forth in para-

graph 8,
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Therefore plaintiff prays jiiclgnieut against said de-

fendant as set forth and claimed in his complaint.

I. S. THOMPSON,

O. D. COCHRAN,

Attorneys for Plaintiff.

United States of America,

District of Alaska.
ss.

Albert Nordstrom, being first duly sworn, deposes and

says that he is the plaintiff in tlie above-entitled suit;

that he lias read the foregoing reply to defendant Detter-

ing's amended answer and that the same is true, as he

verily believes.

(Signed) AL. NORDSTROM.

Subscribed and sv.orn to before me this 9th day of July,

1904.

[Seal] I. S. THOMPSON,
Nolai-y Public, District of Alaska.

[Endorsed] : Received a Coi)y of the Foregoing Reply

this nth Day of July, 1904. J. W. Albright, Atty. for

Deftvs. No. 1038. In the United States District Court,

District of Alaska, Second Division. Al. Nordstrom,

Plaintiff, vs. A\'. M. Detteriug et al., Defts. Reply. Filed

in the Office of the Clerk of the U. S. Dist. (N>urt. Alaska,

Second Division, at Nome, Alaska. Ceo. A\ Borchseuius,

Clerk. Jno. H. Dunn, Deputy Clerk. 1. S. Thompson

and O. D. (Nx-hran, Attys. for PUIf. ( PlttUs Fxliibit

, No. 1(H>3. McB.)
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/// the United ^^tatcfi District Court, District of Alaska^

Second Division.

ALBERT NOEDSTROM,
Plaintiff,

vs.
Case Ko. 1038.

WM. BETTERING, et al., l

Defendants. (

Reply.

Now comes the plaintiff, Albert Nordstrom, and repl}^-

iiig to paragTaplis 2 on page 3 of tlit' aflfirinative answer

of John Leonard and J. D. Reeves, and alleges as follows

:

That he has not snflflcient information or knowledge of

tlie facts stated therein to ansA>'er the same, and therefore

denies the same and the whole thereof.

I. S. THOMPSON,

Attorney for Pltff.

United States of America,
^
Us.

District of Alaska. J

Albert Nordstrom, being first duly sworn, deposes and

says that he is the plaintiff above named ; that he has read

the foregoing reply and knows the contents thereof, and

that the same is trne as he verily believes.

(Signed) ALBERT NORDSTROM.

Subscribed and s\\'orn to before me this 4th day of

March, 1901.

[Seal] I. S. THOMPSON,

Notary Public, District of Alaska.
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[Endorsed]: No. 1038. In the United States Distritt

Court, District of Alaska, Second Division. Albert Nord-

strom, Plttf., vs. Wm. Detterino-, et al., Defts. Reply.

Filed in the Ofiice of the Clerk of the U. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska. Mar. 8, 11)01.

Geo. V. Borchsenius, Clerk. By G. J. Lomen, Deputy

Clerk. I. S. Thompson, Attorney for PI ft".

Ill the District Court, in and for the District of Ala.sl-a,

Second Dir ision .

ALBERT NORDSTROM,
Plaintilf,

vs.

No. 1038.

WILLIAM DETTERING et al.,

Defendants. /

Verdict.

We, the jury, in the above-entitled cause, duly impan-

eled and sworn, find by our verdict for the plaintiff and

a.«>ainst the defendants, and that the plaintiff is entitled

to the possession of an undivided one-fourth interest in

and to the placer mining- claim described in plaintiff's

complaint, and that the estate of the plaintiff" therein is a

fee simple subject to the paramount title of the United

States thereto.

(Signed) J. H. WOOD,
Foreman.
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[Endorsed] : No. 1038. In the United States District

Court, for the District of Alaska, Second Division. Al-

bert Nordstrom. Plaintiff, vs. W, Detterinji', et ah, Defts.

Verdict. Filed in tlie Office of the Clerk of the U. S. Dist

Court, Alaska, Second Division. At Xome, Alaska. Aug-.

27, 1904. (leo. V. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk. Filed Aug. 27, 1901. C. V. B. (Pltff's

Ex., McB.)

In the United ^States District Court, District of Alaska,

fiecond Dicision.

ALBERT NORDSTROM,
Plaintiff,

vs.

, No. 1038.
WILLIAM DETTERING, JOHN
LEONARD and J. D. REEVES,

Defendants, f

Judgment.

This action came on regularly for trial on the 23d day of

August, 1904. The said parties appearing by their at-

torneys, I. S. Thompson and O. D. Cochran, Esqs., coun-

sel for plaintiff, and ^V. \. Riuehart, J. W. Albright, and

Elwood Bruner, Esqs., for defendants.

A jury of twelve persons was regularly impaneled and

sworn to try said cause.

V\'itnesses on the part of the plaintiff' and defendants

vrere sworn and examined, and documentary evidence of-

fered in evidence.

After hearing the evidence, the arguments of counsel,

and instructions of the Court, the jury retired on the 27th
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day of Aug., 1904, to consider their verdict, and subse-

quently and on the same day returned into court, wiih the

verdict signed by the foreman, and being called, answered

to their names and say

:

"We, the jury in the above-entitled cause, duly impan-

eled and sworn, find by our verdict for the plaintiff and

against the defendants, and that the plaintiff is entitled

to the possession of an undivided one-fourth interest in

and to the placer mining' claim described in plaintiff's

complaint, and that the estate of the plaintiff therein is a

fee-simple subject to the paramount title of the United

States therein.

Dated this 27th day of August, 1904.

J. H. WOOD,
Foreman."

AMierefore, by virtue of the \ays' and by reason of the

premises aforesaid

—

It is ordered and adjudged that said plaintiff have and

recover from said defendants the possession of the undi-

vided one-fourth of that certain placer mining claim, situ-

ate in the Cape Nome Recording District, District of

Alaska, known and called Bench Claim No. 8 situate ou

Nikala (Julch, a tributary of Anvil Cteek, which empties

into Snake River, the said claim being next to and adjoin-

ing placcM' claim No. 11 Above Discovery, ou said Anvil

Creek, and bounded on the north by the Jupiter Claim,

on the east by the Little Jim Fraction, on the south by

No. 1 Nikala Gulch, and on the west by Creek Claim No.

11 Above Discovery cm Anvil Creek, the said chiim having
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been located by Ole Stjenfold on April 3d, 1809, and notice

of location recorded on the 4tli day of April, 1899, in the

office of the Recorder of said Cape Nome Recording Dis-

trict, District of Alaska, in volume 8, at page 103. This

l)eing the same mining claim described in plaintiff's com-

plaint.

It is further ordered, adjudged and decreed that the

plaintiff is the owner in fee-simple (subject to the para-

mount title of the United vStates), of the undivided one-

fourth interest in and to said mining claim, and is entitled

to the immediate possession of the same. And that the

plaintiff have judgment for his costs amounting to the

sum of I2P2.10 dollars.

And it is further ordered that a writ of restitution and

execution issue out of this court for said costs and for

the possession of said interest in said claim against said

defendants and in favor of said plaintiff.

Dated the 16th day of vSeptember, 1904.

(Signed) ALFRED S. MOORE,

Judge of the United States District Court.

[Endorsed]: Served Sept. the 12th, 1904, upon J. ^^^ Al-

bright at About 4 :15 P. M. No. 1038. In the United

States District Court, District of Alaska, Second Division.

Albert Nordstrom, Plff., vs. Wm. Dettering, et al, Defts.

Judgment. Filed in the Office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska.

Sep. 16, 1904. Geo. V. Borchsenius, Clerk. By Jno. H.

Dunn, Deputy Clerk. I, S. Thompson, O. D. Cochran,
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Attorneys for Pltff. Vol. TI, OrdoT-s nnd JndiiHionts, page

437. (Pltifs. Ex. 1023. :\rcB.)

Mr. COCHRAN.— I offer in evidence page 353 of (Mvil

Journal No. 9 of tliis conrt, in the case of Nordstrom vs.

Bettering, as follo^^•s

:

(Reads:) "This case came on for trial before the Conrt

and a jnry; connsel for plaintiff then waived all damages

against defendants which waiver was resisted by connsel

for defendant, and allowed by the Court."

That, if your Honor please, was in case No. 1038.

Mr. ORTON.—We have no objection to that going in.

O. D. COCHRAN, a witness called on behalf of the

plaintiff on oath, testified as follows:

In the trial of the case of Nordstrom vs. Bettering

—

Mr, ORTON.—I object to this witness making any

statement, if the Court please, for the purpose of alter-

ing, changing or modifying the records of this court. We
have made no objection to the minutes of this court going

in, but we certainly shall object to an}" oral testimony

which seeks to alter, vary or modify the minutes or rec-

ords of this court. Tlie re-'-ord tliere says simply that

"the plaintiff waived :ill damages against the defend-

ants."

Mr. COCHRAN.—It is not for the purpose of contra-

dicting the record.
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The COURT.—Perhaps you liad better make it in the

form of an offer to prove, and then we can pass upon the

question before it is finally into the record.

Mr. COCHRAN.—I will state that it is not my purpose

to change or contradict the record, but that these min-

utes are not as full as they should be; the waiver which

was made in that case was to the effect that all damages

were waived in the case for the reason that there was an-

other case pending between these same parties in which

the question of damages was the subject matter of the

action, and in that case the damages were waived in or-

der that that might be tried in the other action, which is

this action

—

Mr. ORTON.—If the Court please, I object to any oral

evidence by any person whatsoever, and in particular by

counsel in that other case, as well as in this case, to

change, vary or in any way alter any judgment or order

in that case.

Mr, COCHRAN.—The record shows that we waived

damages in that action, and it should show that the reason

for waiving damages in that action was because this ac-

tion, 1023, was then pending.

The COURT.—If you will put your offer in shape I will

rule on it.

Mr. COCHRAN.—I offer to show by my own testimony,

first, that I was one of the attorneys for plaintiff trying

the case 1038, Nordstrom v. Bettering et al. That a mo-
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tion was made waiving damages in tliat action, or to

strike from that complaint in that action tlie allegation

of damages, which motion was resisted hv connsel for de-

fendant and allowed hy the Court.

:Mr. ORTON.—^Defendants object to any oral testimony

of any kind to contradict, change, alter or vary the records

or minues of the court or affecting the application in any

Avay in the case.

The COURT.—The objection is sustained. I do not

think there is any ambiguity about the record, and I do

not think it would serve any good purpose or any material

purpose as to the issues in this case.

Mr. COCHRAN.—The plaint iff rests, if your Honor

please.

Mr. ORTON.—We move this time that the Court dis-

miss this case upon the ground that it appears from the

evidence already introduced that another action between

the same i)laintiffs and. the same defendants upon the same

identical cause of action and the same subject matter has

already gone to final judgment; and has therefore settled

conclusively and determined all matters at issue here.

That is that it appears from the testimony already intro-

duced in this case by plaintiff's counsel that another ac-

tion between the same parties, plaintiff and defendants,

upon the same identical cause of action and the same sub-

ject matter has already gone to final judgment in this

court, and the plaintiff is now barred in this action.
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The COURT.—The action which was tried and l.as oo,,,-

to filial judgment was an action of tort. In tlsat vn^o tlie

plaintiff saw fit to waive the vijiht to damages for tort.

but in this action it is an action callinu the defendants to

account for rents and profits received, ^.''e d'> not tiiink

that the waiver of damages in the former actiin) c,)])sli-

tnted a bar to a recovery of the rents and profits in an ac-

tion such as this. The motion is overrnh^d.

(To which ruling of the Court the defendant duly ex-

cepted and the exception was allowed.)

And, thereupon, the following testimony was offered on

behalf of the defendant

:

Mr. WOOD.—We will read in evidence the deposition

of the defendant, Williajii Pettering, if the C(»urt please,

taken under a stipulation which provided that the s tine

"may be used by either party upon the hearing thereof,

subject at tliat time to all objecti(nis as to tlie relevancy,

competency and materiality of the questions and ans\Aers

given, except as to the form of the questions, which shall

be made at the time of the taking of said deposition."

(Reads.) My full name is William Dettering, and I

am the defendant in the case of Albert Nordstrom vs. V\"\]\-

iam Dettering, No. 1023. I know that certain mining

claim known and called No. 8 Bench on Nikala Gulch,

and knew it first in 1901. I purchased it in 1901 in Se-

attle, and it cost me |9,G75.00. I came to Alaska here in

1901, I think. I first became acquainted with this claim
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in 1900, and purchased it in 1901, some time before Christ-

mas, I think, in 1901, a little before the holidays of 1900.

The 19,675.00, 1 mentioned as the cost of the claim included

the purchase price and the attorneys' fees. That covered

all of the expenses up to the time of the delivery of the

deed. Soon after the purchase of this property, I sold

a part of it, a one-tenth interest to Mr. Spencer. Cashier

of the National Bank of Commerce. Mr. Spencer paid

the money when I first purchased the property. I arrived

at the amount he paid because I done my business in his

bank, because I am no business man, and ho done the

business for me in his bank.

Mr. ^^'00D.—I now offer in evidence a deed from Will-

iam Dettering and Mary Dettering to II. R. Spencer for

oue-teuth interest in placer mining claim known as Xo. 8

at the side line of Xo 11 Anvil Creek. We v\'ill ask leave

to introduce this deed in evidence at this time, to have

it detached from the deposition, and marked as Defend-

ant's Exhibit No. 1, if the Court please.

Mr. Cochrau.—I make no objections to the deed, if the

Court please, but I want it detached and the Court to

look at it at this tiiiie. Your Honor will see that it has

never l)een executed.

The COURT.—It may be admitted and considered read.

(Paper referred to received in evidence, marked De-

fendants' Exhibit No. 1, and the reading at this time

waived.)
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Defendant's Exhibit No. 1.

This indenture, made this 28th day of Deceinbei-, in (he

year of onr Lord one thousand iiin<' hundred, hctween

William Dettering and Mary Detterinji,, of Seattle, Kinu

County, State of Washington, the parties of the first part,

and R. K. Spencer, of the same place, the ]>arty of the sec-

ond part

—

Witnesseth : That the said parties of the first part for

and in consideration of the sum of nine hundred sixty-

seven and fifty-two one hundredths dollars, lawful money

of the United States of America, to them in hand paid by

the said party of the second part, the receipt whereof is

hereby acknowledged, have granted, bargained, sold, re-

mised, released and forever quitclaimed, and by these pres-

ents do gTant, bargain, sell, remise, release and forever

quitclaim unto the said party of the second part, and to

his heirs and assigns, an undivided one-tenth (1/10) in-

terest in and to all that certain placer mining Bench

Claim known as No. 8 Above by side line of Xo. 11 on An-

vil Creek, running 660 feet north to a Stake No. 2; thence

1320 feet east to Stake No. 3 ; thence 660 feet south to

Stake No. 4 ; thence 1320 feet westerly to Stake No. 1, the

place of beginning; located April 3d, 1899, and recorded

April 4th, 1899, at 4 P. M. in Vol. 8, page 103, Records

of the Cape Nome .Alining District, in the District of

Alaska.

Together with all the dips, spurs, and angles and, also,

all the metals, ores, gold and silver bearing quartz rock

and earth therein ; and all the rights, privileges and fran-
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chises thereto incident, appendant and appurtenant or

therewith usually had and enjoyed, and. also, all and sin-

o-ular the tenements, hereditaments and appurtenances

thereunto belonging or in anywise appertaining, and the

rents, issues and profits thereof; and, also, all the estate,

right, title, interest, property, possession, claim and de-

mand whatsoever, as well in law as in equity, of the said

parties of the first part of, in, or to the said premises, and

every part and parcel thereof, with appurtenances.

To have and to hold, all and singular, the said premises,

together with the appurtenances and privileges thereunto

incident, unto the said party of the second part, his heirs

and assigns forever.

In witness whereof, the said parties of the first part

have hereunto set their hands and seal the day and year

first above written.

(Signed) WM. DETTEIilXCr.

MAKY DETTERING.

(Keading of deposition continued.)

The way I happened to have this in my possession now

was when I came out that fall I told Mr. Spencer I would

run chances on this property, and we didn't take out any

money that summer to speak of, so I was willing to pay

him back his money he paid out for this property, and I

paid him back the same amount he paid me, and he re-

turned me back that deed and sold me back that tenth in-

terest. This is the same paper; it was never acknowl-

edged or placed of record. He gave it back in the fall of

1901.
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Q. How much did you pay for your fare in coming

from Seattle to .Nome in 1901 to work this chiim?

Mr. COCHRAN.—That is objected to as immaterial,

irrelevant and incompetent, what amount of fare he paid

from Seattle to work this claim, or anything else.

The COURT.—Objection sustained.

Mr. WOOD.—The defendant offers to prove by the said

witness, William Dettering, that he paid the sum of one

hundred dollars fare from Seattle to Nome in 1901 to

work the claim in question.

Mr. COCHRAN.—To which offer we object on the same

grounds.

The COURT.—Objection sustained.

Q. Did you bring anything else with you for this

claim, if so, what?

A. Yes, I brought ten crates of potatoes.

Q. What was the value of those potatoes?

Mr. COCHRAN.—^Objected to as immaterial, irrelevant

and incompetent, what potatoes cost him in 1901, and has

nothing to do with any issue in this case.

The COURT.—I think it is outside the issues. I don't

think you have pleaded anything' concerning expenditures

in 1901.

Mr. WOOD.—We desire, this being a suit for an ac-

counting to show anything which we took out of that

claim, what our expenses were in taking it out, and every-

thing connected with the whole transaction. We have fur-
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nished a statcDient of our expenditures upon demand of

plaintiff heretofore, your Honor

—

Mr. COCHRAN.—We object to the reading of this item-

ized statx?ment of William Bettering as a statement of ac-

count upon demand of plaintiff, on the grounds that the

same is a self-serving declaration of the defendant's, and

is not proper testimony in his l)ehalf.

The COURT.—No, his statement furnished upon de-

mand would not be testimony in his own behalf in the

trial of the case, of course not. It seems to me that this

is entirely outside of the issues in this case.

Mr. WOOD.—Then, if your Honor please, we would

ask to amend our answer to conform with our proof in

this regard.

]\Ir. COCHRAN.—We certainly shall resist any amend-

ment because in the first place, it comes too late, and the

defendant has no right to change the issues at this time.

Mr. ORTON.—We ask leave, if the (\Hirt please, to pre-

pare our amendment and submit it so that it can properly

go into the record in a written form. We will ask to

amend the answer without rewriting the whole answer and

just submit it in the form of a separate answer.

-Mr. COCHRAN.—We have no objections as to that.

The COURT.—A\'e will permit you to submit your writ-

ten amendment in the form you suggest, but will oveirule

tlie motion for leave to amend, or sustain the objections

of the plaintiff to the amendment.
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Mr. WOOD.—Defendant offers to prove without read-

ing it into tlie record at this time, the testimony concern-

ing tliese potatoes on pages 5 and 6 of this deposition \y\\\\

the permission to have it copied in as suggested.

Mr. COCHRAN.—We object to the offer, but have no

objections to its being put in in a form of an offer.

The COURT.—The objections to the testimony then is

sustained.

(Portion of deposition referred to in defendant's offer

is as follows
:)

Q. What was the value of those potatoes?

A. Cost me about thirty dollars when I landed here.

Q. Were those potatoes used for the workmen on the

claim? A. Yes, a great deal of them.

Q. How much, do you think?

A. Oh, two-thirds, I think.

Q. What became of the other one-third?

A. They were left in the house here—didn't use them

at all.

Q. Did you sell them or get anything for them?

A. No, I didn't get anything for them.

(Reading of deposition continued.)

Q. What did you do after you arrived at Nome that

spring" towards this claim in 1901?

Mr. COCHRAN.—We object to the question what he

did in 1901, on the grounds that it is immaterial and out-

side the issues.

The COURT.—Objection sustained.
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Mr. WOOD.—Defeudaut offers to prove tliat in the sum-

mer of 1901 lie went upon this claim.

The COUKT.—Objection sustained.

:Sh'. COCHKAN.—Some objection.

Q. Did they work it that summer?

Mr. COCHRAX.—Objected to on the same grounds.

The COUKT.—Objection sustained.

Mr. WOOD.—The defendant offers to prove that defend-

ant worked the claim in the summer of 1901.

Mr. COCHRAK.—Some objection.

The COURT.—Sustained.

Mr. V/OOD.—In order to simplify matters in the read-

ing of this deposition, if the Court please, we will make

offers of the proof in regard to these various items, and

take your Honor's rulings thereon. Defendant offers to

prove that he expended the sum of thirty dollars for

potatoes which were used while working on said claim

in prospecting and develoi)ing said rlaim, in 19-01.

Mr. COCHRAN.—Plaintiff resists that offer on the

grounds that it is irrelevant, immaterial and incompe-

tent.

The COURT.—Objection sustained.

:Mr. WOOD.—The defendant next offers to prove by

said witness that he expended the sum of four hundred

dollars for tools ;ind ])rovisions v.-lnch is here referred

to in defendant's answer herein, in prospecting and de-

velo])ing said claim in 1901.
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Mr. COCHRAN.—To wliicli we object ou tlie groimd

that it is irrelevant and immaterial, and foreign to tlie

issues as made up iu this case bj the pleadings.

The COURT.—Objection sustained.

Mr. WOOD.—^Defendant offers to prove that he ex-

pended for labor necessary to the working and develop-

ing of this claim in 1901 one item at least of three hun

dred and fifty-nine dollars and forty cents, referring to

the account of J. Sundback.

Mr. COCHRAN.—Same objection.

The COURT.—Objection sustained.

(Portion of deposition referred to in defendant's otter

is as follows:)

''Q. 8tate if you paid anythiii;.:; duriiiii' that siiiuisier

for labor or provisions or tools or anything of that kind?

A. Yes, sir.

Q. About how much?

A. Well, what I paid out iu cash.

Q. Yes, cash I mean.

A. It amounted to about four hundred dollars, some-

thing like that. I have it down somewhere.

Q', You say you don't exactly remember. Did you

have the money to make this payment at the end of the

season or did you have to borrow it somewhere else?

A. I borrowed it from Coleberg.

How much did you borrow from him?

Three hundred dollars.

How was that expended?

For labor, provisions, etc.
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Q. During the summer of 1901 was there any gold

taken out of the ground on Xo. 8?

A. About |150, I guess.

{}. What, if anything, was done with that |150?

A. Well, we expended it for provisions.

Q, When, during the summer?

A. Well, just as we took it out.

Q. Well, during that summer who worked the claim

with you?

A. There is John Murray and Mr. Sundback.

Q. John Sundback? A. John Sundback.

Q. Who else? A. Nordstrom.

Q. Xordslrom? A. And myself.

Q. Aud yourself? A. Yes.

Q. Who piiid f(U' Murray's labor? A. I did.

Q. Aud state, if you know, who paid for Suudback's

wages aud service, for anything that was done by him

on the claim? A. I did.

Q. How much did you pay him? Did you pay that,

yon personally?

A. No, the laymau, he paid it for me.

Q. And have you repaid that to the laymau?

A. Yes, sir.

Q. How much was that?

A. Three hundred and forty dollars, I believe.

Q. Can you remember how much that was?

A. I believe $340.00.

Q. Are you sure about the amount?

A. Well, I am verv near sure.
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Q. Did Mr. Stmclback give the layman any writteu iii-

striinient to signify? A. He gave liini a receipt.

Q. I will ask you to look at that and see il" tliat is (he

receipt. (Handing witness paper.) A. Yes, sir.

Q. How^ much was it now, if you desire to change the

amouut?"

Mr. COCHRAN.—Objected to as highly leading and

suggestive.
i

"Q. I will ask you now, whether after reading this

and seeing the amount

—

A. Three hundred and flft^'-uiue dollars and forty

cents."

Mr. RINEHART.—We offer this in evidence and ask

that it be marked Defendant's Exhibit No. 2.

(Paper was introduced in evidence and marked as re-

quested.)

"Q. HoAV much was it the layman paid Mr. Sundback?

A. Three hundred and fifty-nine dollars and forty

cents.

Q. How much a day did you pay to these laborers?

A. Paid them |5.00 a day.

Q. How long during that summer were you at work

there?

A. I was at work there until about the latter part of

August, I believe.

Q. When did you go on the claim?

A . I went there in June, I believe.

Q. About w-hat time?

A. Tlie 15th or 20th.
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Q. Went tliere about tlie 15tli or 2'Otli of June and

left there nbout the latter part of August?"

Mr. COCHRAN.—Objected to as leading.

''A. Yes, sir."

Mr. WOOD.—Defendant now offers to prove the mat-

ters contained on page nine of this deposition, to wit:

''Q. Xow I will ask y(;u if von please to state whether

or not this claim was worked after that time and if so,

b}^ whom? A. Yes, it was worked.

(^>. By whom? A. Mr. Nordstr(mi."

Mr. WOOD.—Defendant offers to prove also that de-

fendant expended the sum of ^65 fare from Nome to

Seattle in the fall of 1901.

Mr COOHRAN.^Same objection.

The COURT.—Objection sustained.

( Readiisg- of depoBition contiuued:)

"The claim was v>'orked the next year by Leonard and

Reeves as laymen,

Q. During the time you were there that first summer

what character of work did you do as compared with

what the other men did?''

Mr. COCHRAN.—^That is objected to as immaterial.

The COURT.—Objection sustained.

Mr. WOOD.—^Defendant offers to prove tlie matters

and things in relation to the character of v\'ork as showii

on page ten of the deposition, as follows:

"A. Well, our work was princi})ally prospecting.
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Q. I mean how did your work compare witli whar

they did?

A. Well, it was prospecting work, chiefly.

Q. Was your services any different from the A^orlc

they did, did you do the same work that they did or dif-

ferent work ?

A. We did identically the same kind of work, sink-

ing and drifting, etc.

Q. What would you say the value of your wages was

eompared with what they earned?

A. I presume about the same—the same kind of

work.

Q. The next spring you say the claim w^as worked by

laymen, Leonard and Reeves? A. Yes, sir.

Q. Did you have a written lease with them?

A. Yes, sir."

Mr. WOOD.—We offer in evidence the written lease

between the laymen Leonard and Reeves which is

marked Defendant's Exhibit No. 3 and attached to this

deposition, and we ask to have it detached and offer it

again in evidence here.

Mr. COCHRAN.—I would ask counsel for defendant

to state the purpose for which they offer this lease in

evidence here.

Mr. ORTON.—We think it material to this case to

show that these laymen worked this claim under a lease.

Mr. COCHRAN.—We object to this offer of this lease

in evidence for the purpose of binding this plaintiff, be-

cause it is immaterial and irrelevant and not pleaded,



12(1 Willion) Dfltering vs.

but on the contrary we have pleaded that in 1901 it was

agreed between the plaintiff and this defendant not to

let a lay on this ground, or not to work this ground, but

that they were to let the ground remain as it was until

such time as it could be worked in an economical man-

ner by reason of bringing water onto the ground. There-

fore we object to this lease for the purpose of binding

this plaintiff in any manner whatsoever by any lease

w^hich the defendant made with Leonard and Reeves or

anyone else. He could only lease an undivided three-

quarters interest in this ground and when he assumed

to lease more than that, he trespassed on the otlier one-

fourth interest which belonged to this plaintiff, and he

could not bind us by any lease which he might make,

nor relieve himself from liability.

The COURT.—Is this lease in anywise material to the

issues in this case?

Mr. COCHRAN.—Yes, it is material for the purpose of

showing the amount of gold taken from this claim, and

we should subsequently offer it in evidence for ourselves

for that purpose.

Mr. ORTON.—We offer this lease in evidence, if it

please the Court, being a lease from the premises in

question in this suit between Leonard and Reeves and

William Bettering, upon the terms and conditions that

Leonard and Reeves are to pay fifty per cent royalty,

less two thousand dollars, whicli is reserved out of the

first money which comes out of tlie claim, then they are

to have fifty per cent of the output of this mine after
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this two tliousaucl dollars has been reserved. It is

virtually a fifty per cent lease, less the first two tliou-

sand dollars.

Mr. COCHRAN.—We think it wholly irrelevant for

some purposes, if the Court please, but not for the pur-

pose of binding- this plaintiff in any way. I think pos-

sibly it might be admitted for what it is worth, subject

to the ruling of the Court hereafter.

Mr. ORTON.—Do you withdraw your objections to it?

Mr. COCHRAN.—No, sir, but we are willing that the

Court shall admit it at this time, subject to the objec-

tions.

Mr. ORT'ON.—I would like to liave the Court rule upon

it now whether or not it is relevant, under the objections

made by counsel.

The COURT.—In so far as it shows how much money

by William Dettering the defendant—^inasmuch as it

shows the amount he received, of course it is relevant,

but as to whether Dettering and Nordstrom had dis-

solved, w^e have not pressed upon that; it dcm't afi'ect

this case at all.

Mr. ORTON.—We offer it for all purposes, may it

please the Court. We offer it for all purposes for which

it is legally admissible.

Mr. COCHRAN.—We object to the admission of this

lease in evidence on the ground that it is immaterial, ir-

relevant and incompetent, and if it is for the purpose of

binding this plaintiff by the terms of this lease, then
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we particularly object to it. That is probably a le.i»al

question as to the effect of the lease, however.

The COURT.—AYell, the way the lease is offered we

think that there is certain purposes for which it is

proper to admit it. It may be admitted.

(Paper referred to received in evidence, marked De-

fendant's Ex I) i bit Xo. 3 aurl iM^nd n« follows:)

Defendant's Exhibit No. 3.

This indenture made this 2Gtli day of ^lay, 1902, be-

tween William Dettering, the party of the first part, and

John Leonard and J, D. Reeves, parties of the second

part

—

Witnesseth: That the said party of the first part does

by these presents lease and demise unto the said parties

of the second part, all that certain placer mining claim

known as No. 8 Above, by side line of No. 11 on Anvil

Creek, runnino- 660 feet north to Stake No. 2; thence

1320 feet east to Stake No. 3; thence 660 feet south to

Stake No. 4; thence 1320 feet westerly to Stake No. 1,

the place of beginning. Located April 3d, 1899, recorded

April 4th, 1899 at 4 P. ]M. in vol. 8, page 103, Records of

the Cape Nome Recording District, District of Alaska,

with the appurtenances from tliat date hereof to and in-

cluding the first day of October, 1903, upon the follow-

ing terms and conditions, to wit:

Said parties of the second part shall be entitled to

have and receive for their compensation in the working

and operation of said claim the first two thousand dol-
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lars that may be produced therefrom, free and fdear

from aii}^ claim of said first party, but said parties of the

second part are to bear all the expenses and charoes in-

(ideut to the operation of said iiiiniu'^- ciiiim, with tills

exception: That in case water is required to be ])ur-

chased for the working of said claim then said first party

agTees to bear one-half of tlie cost of said water.

It is mutually agreed and understood that after tho

sum of two thousand dollars has been taken from or

produced from said Bench Claim by saad second parties

under this lease, then said first party shall have and re-

ceive from said second party as royalty fifty per cent of

the gross product of said Bench Claim, payable upon de-

mand of said first party.

And it is further agreed that if any of the sums or

amounts due under tliis lea;^'^ shall be due and unpaid,

or if default shall be made in any of the covenants here-

in contained, then it shall be lawful for the party of the

first part to re-enter said premises and remove all per-

sons therefrom, and the said parties of the second part

covenant, promise and agree to pay the rent and royalty

herein reserved in the manner hereinbefore specified;

and, not to assign the whole or any part of this lease, nor

to let or underlet the whole or any part of said premises

without the written consent of said first party.

At the expiration of said term, said parties of the sec-

ond part agree to quit and surrender the above-described

premises to said party of the first part.

In witness whereof the said parties have hereunto set
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their hands and seals in duplicate the day and year first

above written.

(Signed) ^^'M. DETTEKIXG.

JOHN LEONARD.

J. D. REEVES.

\Yitnesses

:

A. M. BOOTH.

State of Washin2i:ou, "^i

King County. J

This is to certify that on the 26th day of May, 1902, be-

fore me, the undersigned, a Notary Public in and for the

State of Washington, duly commissioned and svrorn, came

AVilliam Bettering, John Leonard and J. D. Reeves, to me

known to be the individuals described in and who executed

the v\ithin instrument and acknowledge to me that they

signed, sealed the same as their free and voluntary act

and deed for the uses and pui"poses therein mentioned.

^Vitness my hand and official seal the day and year in

this certificate first above written.

[Seal] A. A. BOOTH,
Notary Public in and for the State of Washington, Resid-

ing at Seattle.

(Reading of deposition continued:)

''Q. What was the reasonable value for wages for

labor during the year 1901, when you were all working

there together?"

Mr. COCHRAN.—That is objected to under the same
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objections as heretofore stated, because it rcfcis lo 1!)01,

and is not within the issues of tliis case.

The COURT.—Objection sustained.

irr. WOOD.—We offer to prove bv the \vitness that five

doHars per day was the goinji' wa,i»('s for tliat year.

(Reading' of dei)ositiou continued:)

Under this lease mentioned Leonard and Reeves \v(Mit to

work about June, I believe, in 1902, alono- in the sprinp;

in the latter part of June, and they worked there until

the fall of 1903. They worked the suuuuer of 1902 and

in the winter of 1902 and i>ot out a dump. I came back

to Nome in 1903 landing here on the 14th of June, I be-

lieve. They had taken out a dump during tlu^ winter and

had sluiced it up when I arrived. They turned over to

me that spring after I arrived ten thousand and sixty-six

dollars. I arrived at the value of the gold dust turned

over to me by the laymen by sending it out to the assay

office. The charges for shipping the gold out and having

it assayed was eighty dollars, I believe, I shipped the gold

dust out that spring by the Express Company d(»\\ n in the

bank, the Safe Deposit Company, the Alaska Safe Deposit

Company and the Express Company did the business there.

The Express Company gave me a receipt for the gold wlu*n

I gave it to them and here it is. They weighed it and

valued at nine thousand five hundred dollars. When I

got it back, it was ten thousand and sixty-six dollars, the

charges for shipping being eighty dollars."

Mr. WOOD.—We will produce the receipt at this time

and ask that it be detached from this deposition by the
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their hands and seals in duplicate the daj and year first

above written.

(Signed) WM. DETTERING.

JOHN LEONARD.

J. D. REEVES.

Witnesses

:

A. M. BOOTH.

State of Washington, "i

^ss.

King County. J

This is to certify that on the 26th day of May, 1902, be-

fore me, the undersigned, a Notary Public in and for the

State of Washington, duly commissioned and sv/orn, came

William Dettering, John Leonard and J. I>. Reeves, to me

known to he the individuals described in and who executed

the within instrument and acknowledge to me that the^^

signed, sealed the same as their free and voluntary act

and deed for the uses and pur^Doses therein mentioned.

Witness my hand and official seal the day and year in

this certificate first above written.

[Seal] A. A. BOOTH,
Notary Public in and for the State of Washington, Resid-

ing at Seattle.

(Reading of deposition continued:)

"Q. What was the reasonable value for wages for

labor during the year 1901, when you were all working

there together?"

Mr. COCHRAN.—That is objected to under the same
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objections as heretofore stated, because it refevs to 15)01,

ami is not within the issues of this case.

The COURT.—Objection sustained.

:\Ir. WOOD.—AVe offer to prove by the witness that five

doUars ])er day was the going- wages for that year.

(Reading of deposition continued:)

Under this lease mentioned Leonard and Reeves wf^nt to

work about June, I believe, in 1902, along in the spring

in the latter part of June, and they worked there until

the fall of 1903. They Avorked the summer of 1902 and

in the winter of 1902 and got out a dump, I came back

to Nome in 1903 landing here on the 11th of June, I be-

lieve. They had taken out a dump during the winter and

had sluiced it up when I arrived. They turned over to

me that spring after I arrived ten thousand and sixty-six

dollars. I arrived at the value of the gold dust turned

over to me by the laymen by sending it out to the assay

office. The charges for shipping the gold out and having

it assayed was eighty dollars, I believe, I shipped the gohl

dust out that spring by the Express Company down in the

bank, the Safe Deposit Company, the Alaska Safe Deposit

Comj^any and the Express Compauj' did the business there.

The Express Company gave me a receipt for the gold w hen

I gave it to them and here it is. They weighed it and

valued at nine thousand five hundred dollars. When I

got it back, it was ten thousand and sixty-six dollars, the

charges for shipping being eighty dollars."

Mr. WOOD.—We will produce the receipt at this time

and ask that it be detached from this deposition by the
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Clerk, if the Court please, for the purpose of offerino- the

same in evidence here, and will ask that it be marked De-

fendant's Exhibit Xo. 4.

(Paper referred to rcn-eivcd in evidence mai-ked De-

fendant's Exliibit No. 4, reading as follows:)

Defendant's Exhibit No. ^.

ALASKA PACIFIC EXPRESS; COMPAXY.

:Money Rereipt. Form Xo. IS. June 18, 1903.

19,500.

Received of William ])<"tterin£;' 1 sack, sealed and

said to contain gold-dust, valued at ninety-five hundred

dollars, addressed National Bank of T'ommerfe. Seattle,

Wash.

No. —Ins.

(Signed) Vov tlie ALASKA PAriFK' EX-

PRESS (*OMPAXY.

CABELL VrHITEHEAD,

Per L. S.

DefFs Ex. No. 4. J. J. \\.

(Reading of deposition continued:)

I did not receive that spring any other gold-dust or

money from the laymen as my share of the clean-up.

This ten thousand and sixty-six dollars that I now ac-

count for covered all the gold-dust, money or anything

of value that I received that spring from the laymen.

(Witness handed a paper.)

On looking at this paper handed me marked Lease,

that is my signature, and also the signatures of John
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Leonard and J. D. Reeves, this being the same lease be-

fore mentioned in my testimony as Exhibit No. 3. This

lease provides that I was to pay them the first two

Uioiisand dollars prodnced from the claim. They took

out this two thousand dollars before dividing the gold-

dust with me.

Q. Now, what had they done in improving the claim

under their lease for which they deducted this first two

thousand dollars?
]

Mr. COCHIIAN.—I object to that question on the

ground that it is wholly irrelevant and immaterial;

second, that it assumes something that is not in evi-

dence in this case prior thereto. TTiere is no contem-

I)lation in the lease tliat they were to do anything; they

got the lease itself in evidence, and it is the best evi-

dence of its terms and conditions,

Mr. ORTON.—We will str'ke out the last part of the

question "For which they deducted this first tAvo thou-

sand dollars,"' and allow the question to remain, "Now,

what had they done in improving the claim under their

lease?"
\

The COURT.—With that amendment the objection is

overruled.

(Reading of deposition continued:)

"Well, they built a reservoir, built a number of ditch-

es, built a dam at the head of Anvil, so as to lead Hie

water into tlie ditches and sunk a number of shafts,

and got some lumber for boxes and such as that."
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3Ir. ror'HRAN.—Xow, we move to strike ont the

(|uestion and answer "^^']ult had they doue in iinpro'-inji,'

tlie claim under their h'ase" on the ground that the

(piestion and answer are both Avhollv irrelevant and im-

material. The question is not what had they done in

tlie way of incurring tliis expense in extracting- this

gold, whicli he had accounted for in his previous answer.

It is incumbent ui^on them to sliow that these expenses

were the necessary expenses in extracting this gold,

not in the development preparatory or in improvement

—

The COURT.—Well, we can't expect them to show

that all at once; the}- certainly expect to follow that

u]). Objection overruled.

(Reading of deposition continued:)

*'Tliey had a summer house there and built that cabin.

They sunk a number of shafts and run a number of tun-

nels in pi-o.s]>ecting the gToun.l. They took out the

dump from the tunnel.

(2. I will ask you, Mr. Dettering, what the usual per-

centage is the laymen, or was at tluit time, in this

country for unknown or uiid(^vel(>]!ed ground?''

Mr. COOHRAX.—I object to that question as irrele-

vant and incompetent, the witness not having shown

himself qualified to answer, and also it is not shown that

at that time of the execution of this lease that this was

unknown ground, or undeveloped ground.

The rOURT.—The o])jectior. is sustained.

^\v. WOOD.—We will show tlnit he is experienced in

mining. We offer at this time to sbow tli.it ";!s a rv.le
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claim owners gave sixty and seventy-five per cent, when

the ground was not very much developed, and no pay

had been found to speak of." '

Mr. COCHRAN.—We resist the offer on the grounds

stated in the objection to the question.

The COURT.—Objection sustained.

Q. I will ask you whether there was any reason; and

if so, what reason in your mind for allowing these lay-

men the first two thousand dollars that came out of

the ground?

Mr. COCHRAN.—Objected to on the ground, first,

that it is not the best evidence, the lease itself being

the best evidence as to its terms, and it is incompetent,

irrelevant and immaterial.

The COURT.—Objection sustained.

Mr. WOOD.—Defendant now offers to show by the

answer of the witness Dettering that the reason "Well,

because I wanted to protect these men that they would

get wages, anyway, providing they done a lot of im-

provement on the property; there had been no improve-

ments on the property, and if they only took out two

thousand I would have the improvements and they

would have the pay for their labor."

Mr. COCHRAN.—Vre resist the offer on the same

grounds stated in the objection.

The COURT.—Sustained.

Q. And up to the time you let t'lis lay, was there

any rich ground found on this claim?
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A. No ricli uToHiid wliatever.

yiv. COCHRAN.—I object to tliat question and answer

as wholh' irrelevant and innnaterial.

]Mr. OKTON.—It has reference lo the ([uestion of

whether or not this was a reasonable royalty. Mr. Det-

teriufi' didn't work tlie ji,ronnd himself, and he don't

IcnoAv jnst what tln^ expenses Avere of eonrse. We want

to show of eonrse the value of the gToimd at that time.

The COURT.—The plaintiff admits that it was a rea-

sonable royalty.

Mr. COCHRAN.—No, xowv Honor, lie don't know

whether it is reasonable or unreasonable, but he is not

bound by any royalty, ^^'e are not bound by the con-

tract with Leonard and Reeves. We don't submit to

being- bound by any of the ac;.; of the defendant or his

laymen in 1903, under our agreeuient which we plead,

your Honor.

The COURT.—We will overrule this objection at this

time.

Q. About what was the grade of pay then known to

you on this claim?

Mr. COCHRAN.—Same objection.

The COURT.-Overruled.

(Reading of dei)osition coiitinuel:)

Ther*? wjis some ground there tli:;t a luan could rock

probably five doilai's per day, oi- ten dollni's a d;!y; it

wasn't much. I could net twentv-fivt^ and thirtv cents



Albert Xord-'iiroiii. 137

to the pail (HI about the best avera^'e. The chiiiii was

j)i-actieally undeveloped when Leonard v.eiit there,

(^ State Avhetlier or not you are acquainted witli the

usual rates and percentages jiiven to laynuMi in this

country at that time.

Mr. COCHRAN.—That is objected to on the same

grounds heretofore stated to this very question, first,

that it is not shown that the witness is qualified to an-

swer and second, it is immaterial, irrelevant and in-

comjjetent.

The COURT.—Objection sustained.

Mr. WOOD.—V\> v,-ill follow that up with proof to

show hov.' well he was acquainted with the rates and

percentages, and shovr liow much he lias mined.

The COURT.—I don't think you need to bother at all

with rents, because v^e will adopt that rule that you

are accountable for the money value were tlie ground

in place, witli the ore in place, less the reasonable ex-

penses of extracting the same. That seems to be the

rule i^o we don't need to bother ourselves vrith any-

liiing about the question whether he allowed or did

not allow a sufficient royalty. Objections sustained.

Mr. WOOD.— u'e offer to prove that "as a rule the

first year they vrere given sixty or seventy-five per cent.''

Mr. COCHRAX.—V/e resist the olier on the gr<Min<is

stated in the objection.

The COURT.—Sustained.

(Reading of the deporition c«)niinu(Ml:)
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After tlu' clctin-up iu 1003, wliicli I liave luentioncHl,

lliese laymen eootinnecl \^.'()rk ou the claim that sum-

mei' after I came in, and I worked there also. I know

Avliat work was done there, and I done some rocking,

and v/e done some prospecting and wheeled out f^oine

dirt.

(>. State, if yon vrill now, what was the extent of

tliat rich strike that it was talked around in that neigh-

borhood that the claim \v?d tnrncd out enormously rich?

Mr. COCHRAN.—That is objected to as incom}>etent,

irrelevant and immaterial.

The f^OUllT.—Objection sustained.

(Reading of the deposition continued:)

In the summer of 1903 there Avas a rich strike made

on this ground when Mv. Leonard and myself were pres-

ent working. ]Mr. Reeves vras on tiie outside, that is,

Seattle and tlie out.^ide. He vras back east, maybe, I

don't know, iie wasri't iu Xome. 3[r. Leonard and my-

self then worked tl;e claim, just us two at first. I

rocked a little there and got out some dirt, taking out

a dump that summer. I did not do any sluicing during

the summer. I guess we wheeled out a space there

about forty feet wide by tvrenty, twelve feet deep. The

rich strike there v.as simply a pocket. I could have

rocked it all out in a day if I had had it stripped. The

total output or product of t]:e work in tie summer of

11)03 was something like eigl'.t thousand seven hundred

dollars. I can't say to a dollar. Tliere is a receipt

somewhei-e. ^\y sliare was three thons-3nd dollars and

something. Mr. Leonard turned over to me something
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like three thousand seven and some odd dollars, I be-

lieve. On examiuino- the verified receipts which I ren-

dered to the plaintiff on his demand, and refreshing-

iny memory by it, the total amount I received out of

that summer's work was three thousand nine hundred

and seventy-five dollars, iind Leonard and Beeves got a

like amount. They turned that over to me as my share,

half of it, which represent;- the whole summer's work

up to October, I believe. A\'e sluiced that fall about

five hours, but I don't know how much we got out of

the five hours' sluicing. The entire rocking and every-

thing when we straightened up that fall, my share was

the amount I stated. We could not sluice steady during

the five hours because vre had to let the reservoir fill

up, and could only sluice tv.euty minutes. The money

]-eceived from the sluicing is included in this total.

Leonard and Reeves did no further work after the close

up in October, 1903. They both went on the outside. I

worked the claim during that vrinter.

Mr. ORTOX.—We offer to prove by Charles J. John-

son, assistant manager of the Pioneer Alining Company

and J. C. Brown, of Little Creek, both experienced min-

ers, that the terms of the lease executed between Leon-

ard and Beeves and the defendant, William Bettering,

was fair and reasonable, in accordance with the cus-

toms of the country at that time for claims of this char-

aeter, including tlie payiient of the Mini of two thou-

sand dollars,

:\[r. COCHBAN.—We resist the offer, if it please the
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Court, on the ground that the testimouv is irrelevant

and immaterial and is not tlie proper basis of liability.

The COURT.—The objection may be sustained.

yiv. ORTON.—We desire to offer the testimony of

Mr. Dettering- contained in his deposition on file at the

top of page thirty-three in regard to expenses incurred

against this claim.

( Reads
:)

"Q. Now, during the summer of 1903, did you have

any expenses aside from labor and provisions incurred

against this claim? A. 1903?

Q. Last spring, last summer? A. Oh, yes.

>Q. Well, what was it?

A. There was a dispute with ^Ir. Lane, had the

gTound surveyed, expenses of surveying.'-

Mr. COCHRAN.—We move to strike that out on the

ground that it is irrelevant and immaterial and not

within the issues in this case. They may maintain a

subsequent action, if they can, but this is not a legiti-

mate charge here, because it is not Avithin the issues

of this case.

The COURT.—We strike that answer out. Objection

is sustained.

^[r. WOOD.—We offer to show now that during the

summer of 1903 that there was trouble over the bound-

aries of this claim which resulted in a law suit; that a

necessary and legitimate expense incurred in looking

after that lawsuit was incurred bv the defendant Will-
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iani D^ttering, and that he expended therein the sum of

five hundred dollars.

Mr. COCHKAN.—Ttat offer is also resisted on the

same grounds as stated in the objections to the question,

that it is irrelevant, immaterial and incompetent and

wholly without the issues and pleadings herein.

The COURT.—Objection sustained; it may hare been

very unw^ise litigation.

Mr. ORTON.

—

We offer next certain questions and

answers in this deposition contained on page thirty-nine

as follows:

"Q. I will ask you to state if you know whether the

laymen, Leonard and Reeves, or either of them, took

out any more gold from this claim than you have ac-

counted for?

A, Well, I accounted for all they turned over to me.

Q. Do you know, Mr. Bettering, of any other sum or

amount of gold taken from this claim other than you

have now given an account of?

A. No, I don't know of any other sum, any other gold

taken out."

Mr. ORTON.—We offer the next question on page

forty

:

"Q. Do you expect to leave the District of Alaska

soon? A. Yes.

Q. When? A. I expect to leave to-morrow noon.

Q. On what boat? A. On the 'Oregon.'

Q. Do you expect to return before spring?

A. Yes.
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Q. During- the winter?

A. Xo, not dni'iiio- tlie winter, but the opening of

navigation."

Mr. ORTON.—PlaintiiT's connsel may read the cross-

examination.

Mr. COCHRAN.—We waive most of this cross-exam-

ination because it relates mostly to things w^hich are

now out of the case. I will read from page sixty-three

with reference to this lease.

(Reading of deposition continued:)

"I then went out on a stean^ier for the outside and

while on the outside I leased this ground to Leonard and

Reeves. All the gold-dust I got in the spring when I

came here was ten thousand and sixty-six dollars, and

there has never been any other money sent outside ex-

cept that receipt I showed.

Q. In the summer of 1903 you took out |7950?

A. I believe that is what the account shows.

Q. Leonard turned over about $3,975.00?

A. Three thousand nine hundred and seventy-five

dollars."

Mr. 00€IHRAN.—That is all we care to offer of tlie

cross-examination.

Mr. WOOD.—^We will withdraw all the redirect.

:\[r. COCHRAN.—All the recross is withdrawn.

(Deposition of William Dettering closed.)

Defendant rests.

The foregoing was all the testimony introduced on

the trial of said action.
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And thereafter, on the 2i5th day of March, A. D. 1905,

the Court filed its findings of fact and conclusions of

law as follows, to wit:

In the U)iited States District Court, for the Di.striet of

Ataska,- Hevoiid Division.

ALBERT NORDSTROM, \

Plaintiff,

vs.

WILLIAM BETTERING,

Defendant.

Findings of Fact and Conclusions of Law.

This cause coming on regularly for trial on the 25th

day of November, 1904, and the plaintiff appearing in

jx^'son and by O. D. Oochran, Esq., his attorney; and

the defendant appearing by Joseph K. Wood, Esq., and

Ira D. Orton, Esq., his attorneys; witnesses on behalf of

the plaintiff and defendant being sworn and examined

and the Court after hearing the testimony offered by

the plaintiff and defendant, and the argument of the

attorneys, and being fully advised in the premises,

makes the following findings of fact and conclusions of

law, to wit:

FINDINGS OF FACT.

That on the 5th day of March, 1901, the defendant

William Dettering, sold and conveyed unto the plaintiff",

Albert Nordstrom, for a valuable consideration, an un-
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divided one-fourtli (|) interest in and to that certain

placer mining- claim situated in the Cape Nome Mining

aiid Recording District, District of Alaska, described

as follows, to wit:

That certain placer claim known as and called Bench

Claim Nnmher Eight (8) on Xikala (tuIcIk which is trib-

utary of Anvil Ci'eek next to and adjoining Placer Claim

No. Eleven (11) Above Discovery on Anvil Creek, and

that the said defendant did on the said 5th day of

March, 1901, duly make, execute and deliver to the said

plaintiff a deed of conve.yance of said undivided one-

fourth (|) interest in and to said placer mining claim.

That from the said 5th day of March, 1901, and at the

date of the commencement of this suit, to wit, the 21st

day of Sepember, 1903, the said plaintiff continued to

be and was the owner of said undivided one-fourth (^)

interest in and to said placer mining claim, and that

the said defendant was the owner of an undivided three-

fourths (5) interest in and to the said placer mining

claim.

3.

That since the month of May, or the first of June,

1902, the said defendant has worked, operated and

mined said placer mining claim, and has between the

said month of :\[ay or the first of June, 1902, and the

said 21st day of ^ptember, 1903, extracted from said

mining claim gold, and gold-dust of the amount and

value of thirty thousand dollars (^0,000.00) and has

appropriated the whole thereof to his own use.
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4.

That ])rior to tho coiinnoncciHont of this suit, the

]»hiii)tiff demanded a settlement miil accounlin^' of the

defendant's said working and uiininii nixui said ]thicei'

mininii: chiim, and that defendant acconnt lo and pay

to the phiintiff one-fourth of the amonnt of ixo\d and

<;()ld-dnst extracted from the said mininii' ( laim, as

aforesaid less the reasonable cost of extracting' the

same.

That the defendant refnsed and still refuses to render

such account, or any account at all and refused and

still refuses to pay to the plaintiff one-fourth of the

amount or value of the gold and gold-dust extracted

from said mining claim as aforesaid, or any sum or

amount at all.

V.

That the defendant expended the sum of eighty (80)

dollars in shipping a part of the gold and gold-dust ex-

tracted from said mining claim to vSeattle, State of

^Vashington.

VI.

That the allegations of the plaintiff's complaint are

true.
I j I

OONOLUSIONSi OF LAW.

And as Conclusions of Law, the Court finds:

1.

That the plaintiff and defendant were since the said

'5th day of March, 1901, tenants in common of the said

Placer :Mining Claim, Number Eight (8) on Nikala
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Trulch, in the Cape Nome Mining District, District of

Alaska, as follows, to wit, the plaintiff is the owner of

an imdivided one-fourth and the defendant the owner

of an undivided three-fourths of said nnuini> claim.

2.

That the plaintiff is entitled to judgment against the

defendant for one-fourth the sum of (|30,000.00) thirty

thousand dollars, less the sum of eighty (80) dollars,

to wit, the sum of seven thousand four hundred and

eighty (.f7,480.00) dollars, with interest thereon at the

rate of eight per cent per annum, since the 21st day of

September, 1903, and together with his costs and dis-

bursements incuri'ed herein, and that judgment and de-

cree be entered in accordance herewith.

ALFRED S. ^lOOKE,

District Judge.

[Endorsed] : No. 1023. In the United States District

Court, District of Alaska, Second Division, Albert

Nordstrom, vs. ^Allliam Dettering. Findings of Fact

and Conclusions of Law. Filed in the Office of the

Clerk of the U. S. Dist. Court, Alaska, Second Division,

at Nome, Alaska. Mar. 25, 1905. Geo. V. Borchsenius,

Clerk. By Angus McBride, Deputy Clerk. Vol. 3,

Orders and Judgments, page 150.

To which findings of fact and conclusions of law the

defendant William Dettering then and there made and

filed the following exceptions:
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hi the I'liitrd States District Court, for tlir Dislrid of

Alaska, Sicoiid IHrisioii.

ALBERT NORDSTROM, \

Plaintiff,
j

vs. (

1WILLIAM DETTERING,

Defemlaiit.
y

Exceptions to Findings of Fact and Conclusions of Law.

Comes now the defendant in the above-entitled action

and takes the following- exceptions to the findings of

fact made to the Conrt in the above-entitled action:

1.

Defendant excepts to finding of fact, No. 3, which

reads as follows: "That since the month of MaA' or the

first of Jnne, 1902, the said defendant has worked,

operated and mined said placer mining claim, an<l has

between the said month of May or the first of June,

1902, and the said 21st day of September, 1903, ex-

tracted from said mining claim gold and gold-dust of

the amount and value of thirty thousand dollars (fSO,-

000.00) and has appropriated the whole thereof to his

own use." On the ground that said finding of fact is

not supported by the evidence, and that there is no evi-

dence whatever showing or tending to show that the

defendant extracted from said placer mining claim gold

or gold-dust to the amount of thirty thousand dollars
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or any other sum, between the first of June, 1902, and

tlie 21st day of September, 1903.

2.

Defendant excepts to finding of fact No. G, which

reads as follows: "That the allegations of the plaintiff's

complaint are true,'' on the ground that said finding is

not supported by the evidence. That the evidence fails

to show that the defendant Bettering has extracted

from the placer mining claim described in plaintiff's

complaint, between the first of June, 1902, and the 21st

day of September, 1903 the sum of thirty thousand dol-

lars, or any other sum of numey whatever over and

above the reasonable cost of extracting the same,

3.

Defendant excepts to the failure of the Court to find

what were the reasonable costs of extracting the gold-

(Inst uKMitioned in complaint from the placer mining

claim in dispute.

4.

Defendant also excepts to the failure of the Court to

find upon the issues presented by the separate answer

and defense of (he defendant set forth in his answer,

and the rejyly thereto.

IRA D. ORTON,

J. K. WOOD,
Attorneys for Defendant.

[Endorsed]: Original. No. 1023. In the United

States District Court for the District of Alaska, Second

Division. Albert Nordstrom, Plaintiff, vs. William
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Dettering-, Defendant. Defendant's Exceptions to Find-

ings of Fact. Filed in the Office of the Clerk of the U.

S. Dist. Court, Alaska. Mar. 25, 1905. Geo. V. Borch-

senius, Clerk. By Angus McBride, Deputy Clerk. Ira

D. Orton, Attorney for Defendant. McB.

And said defendant further excepts to the conclusions

of law, No. 2, above set out, which reads as follows:

"That the plaintiff is entitled to judgment against the

defendant for one-fourth the sum of (|30,000.00) dollars,

less the sum of eighty (80) dollars, to wit, the sum of

seven thousand four hundred and eighty (|7,480.00)

dollars, with interest thereon at the rate of eight per

cent per annum, since the 21st day of September, 1903,

and together with his costs and disbursements incurred

herein, and that judginent and decree be entered in ac-

cordance herewith."

On the ground that the said conclusion of law and

the finding of fact upon which the same is based is not

supported by the evidence; that there is no evidence

whatever showing or tending to show that the defend-

ant extracted from said placer mining claim gold or

gold-dust to the amount of thirty thousand dollars, or

any other sum, between the first day of June, 1902, and

the 21st day of September, 1903.

The foregoing constitues a statement of all the testi-

mony and evidence introduced and offered upon the trial

of this cause, and the findings of fact and conclusions

of law made by the Court and defendant's exceptions

to the same.
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And now tlic said (h^fiMidant. Willimn Dcttoriuji', prays

lliat tlii.s his bill of excei)lio]is may be settled and al-

lowed.

IHA D. oirroN,

JOS. K. WOOD,
Counsel for said Defendant.

Tile foi-e<>oiuii bill of exeeptious being- found correct,

it is hereby apju'oved and sclth'd and allowed, and it is

ordered that the same be made a ])art of the record

herein.

Done in open court at The special term 11)05, commenc-

iiiii' April 17th, 1905, beinu the same term at which judij;-

ment was entered, and dated this 15th day of July, A. D.

1905.

ALFRED S. MOORE,

Judge.

Received a cojjy of foregoing the 20th day of June,

1905 at 3 r. M.

O. 1). (/(X^HRAN,

Counsel for Plaintiff.

[Endorsed] : No. 102:1 X^nite<l States District Court,

District of Alaska, Second Division. Albert Nord-

strom, Plaintiff, vs. William Dettering, John Leonard,

J. D. Reeves, .John Doe and Richard Roe, Defendants.

P.ill of Exceptions. I-'iled in the Oitlce of (he Clerk of

t))e V. S. Dist. Court, Alaska, Second Divis'ou a1 Nome,

Alaska. Junc^ 20, 1905. Ceo. \'. H(!rclis(>nius, Clerk.

V>\ Angus McBride, Dejjuty Clei k. Joseidi K. Wood and

Ira 1). Orton, Attorneys for Plaintilf, i.. {•eiiled in Ihe
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Office of the Clerk of tlie U. S. Dist. Court, Alaska, Sec-

ond Divisiou, at Nome, Alaska. July 15, 1905. Geo.

y. Borelisenius, Clerk. By Angus McBride, Deputy
Oerk.

/// f/ir United .Stales Dhtriel Court for the District of Alaska,

Second Division.

ALBERT NORDSTROM,
Plaintiff,^

vs.

WILLIAM DETTERING,
Defendant.

Assignment of Errors.

Comes now the defendant in the above-entitled action

and assigns the following errors as having been com-

mitted by the above-entitled court, on the trial and in

the proceedings in said action, upon which said errors

the said defendant intends to and does rely upon his

appeal to the United States Circuit Court of Appeals

for the Ninth Circuit.

I.

The Court erred in not granting the motion of defend-

ant made at the close of plaintiff's testimony to dismiss

said action, said motion and the ruling of the Court

thereon being as follows:

"Mr. ORTON.—We move at this time that the Court

dismiss this case upon the ground that it appears from

the evidence already introduced that another action be-

tween the same plaintiff and the same defendants upon
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tlie .saine id(Miti(;il cause of action and the same subject

ijiatter lias ali-eadv .<joi!e to liiial judjU'ment; and lias

theretofore settled couchisively and determined all mat-

ters at issue here. That is, that it appears from the

testimony already introduced in this case by plaintiff's

counsel that another action between the same parties

plaintiff and defendants, u])on the same idiMitical cause

of action and the same subject matter has already gone

to final judjiuient in this court, and the plaintiff is now

barred in this action.

The COUIiT.—The a<-tion which was tried and has

i;()ne to final judiiiiieiit was an action of tort. In that

case the ])laintiff saw fit to waive the ri^lit to damai;es

for tort, but in this action it is an action callin<>' the

defendants to account for rents and profits received.

We do not think lliat the v; ivcr of dama<>es in the

former jiction constituted a b:>r to ;; recovery of the

rents and profits in an action such as tliis. The motion

is overruled.'-

II.

The Court ci-i-ed in sust;nnino tlie objection of plain-

tiff's counsel to the (piestion ask(<l the witness William

Detterina- ^^'heu itivinu his deijosirion which reads as

follows:

"(]. How nnicli did you pay foi- youi- fare in coniini;

fi'om Seattle to Nome in 1901 to wo, k tiiis claim?"

The objection, and rulino of liie Court b-einn as fid-

lows:

"Mr. COCIIKA^N.—That is oljjected to as immaterial.
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iiTelevaut and iiicoiuju'tciit. wlial aiu<»ui)( (»r faj'c he

paid from Seattle to work tliis claim oi- jiuytliiiio else.

The COUirr.—Objection sustained.''

III.

The ('oiirt eriiMl in overrnliiio I he olTev of ihc (IcIVnd-

aut to prove b^^ the said Willinu Dctterino-, the defend-

ant, that he paid the sum <»f one hundred dollars fare

from Seattle to Nome in 1901 to work the claim in <]nes-

tion. Said offer to prove and the objection, ruling of the

Court being as follows:

''Mr. WOOD.—The def<Midant offers to i)i-ove by the

said Avitness, William Dettering, that he paid the sum

of one hundred dollars fare from Seattle to Xossie in

IDOL to work the claim in (luestion.

Mr. OOCHKAN.—To whicli offer we object on the

same grounds.

The COURT.—Objection sustained."

IV.

The Court erred in excluding that poriion of the dep-

osition of the defendant William Dettering in relation

to certain potatoes used on the claim in question, the

portion of the deposition referred to being as follows:

"(^ A\'hat was the value of those potatoes?

A. Cost me about thirty dolhus when I landed here.

Q. Were those potatoes u.sed for the workmen on

the claim? A. Ves, a great d.eal of them.

Q. How much, do you think?

A. Oh, two-thirds, I think.
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(}. What became of the other one-third?

A. They were left in the house here—didn't use them

at all.

Q. Did YOU sell them or j»:et anything for them?

A. No, I didn't g^et anything: for them."

V.

The Court erred in not permittino- tlie defendant to

testify as to what he did on the claim in the year 1901.

The questions, offer of proof, objections and ruling of

the Court being as follows:

''Q. What did you do after you arrived at Nome that

spring towards this claim in 1901?

Mr. COCHRAN.—We object to tlie question, what he

did in 1901 on the grounds, that it is immaterial and

outside the issues.

The COURT.—Objection sustained.

Mr. WOOD.—Defendants offers to prove tlsat in the

summer of 1901 he went upon this claim.

Mr. COCHRAN.—8aine objections.

The COURT.—Objection sustained."

VI.

The Court erred in not permitting the defendant to

prove that he worked the claim in the summer of 1901;

the question propounded, offer to prove, objection, rnl-

iiig of tlie Court being as follov»s:

''<2. Did they work it that summer?

:\[r. COCHRAN.—Objected to on tlie same grounds.
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The COURT.— ()bj(H-ti()n snsfj.inod.

Mr. WOOD.—The defendant olT'ei-s to prove (hat de-

fendant worked the claim in tlie sinniiier of 1001.

Mr. COOHRAX.—Same objection.

The COURT.—Unstained."

VII.

The Conrt erred in sustaining- tlie objection of plain-

tiff to defendant's offer to prove that he expended the

sum of thirty dollars for potatoes, which he used while

worlving- on said chiim in prospectinsi ami developin,<>-

it in the year 1901 the offer of proof, objection and ruling

ing of the Court being as follows:

"In order to simplify matters in the reading of this

deposition, if the Court please, we will make offers of

the proof in regard to these various items, and take

your Honor's rulings thereon. Defendant offers to

prove that he expended the sum of tiiirty dollars for

]>otatoes which were used while working on said claim

in prospecting and developing said claim in 1901.

Mr. COCHRAN.—riaintiff resists that offer on tke

ground that it is irrelevant, immaterial and incompe-

tent.

The COURT.—Objection sustained."

YIII.

The Court erred in sustainijig the obje<-lion (»f the

idaintiff to the offer by defendant to prove by his own

testimony that he exjjended the sum of four hundred
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dollars for tools and provisions in prosiiecting and de-

veloping the claim in 1901. The offer of proof, objec-

tion, and ruling of the Court being as follows:

"31r. WOOD.—The defendant next offers to prove In-

said witness that he expended the sum of four liundred

dollars for tools and provisions, which is here referred

to in defendant's answer herein, in prospecting and de-

veloping said claim in 1901.

^Ir. COCHRAN.—To v> I'icli v\'e object on the ground

that it is irrelevant and immaterial, and foreign to the

issues as made U}) in this ease by tlie pleadings.

The COUKT.—Objection sust;iined."

IX.

Tiie Court erred ii». sustaining the objection of tlie

])laintift" to the defendant's offer to prove that he ex-

pended for labor necessary to the working and devel-

oping of this claim in the year 1901, one item at least

of three hundred and fifty-nine dollars and forty cents,

offer of proof, objection, and ruling of tlie Court being

as follows:

''Mr. WOOD.—The defendant offers to prove that he

expended for labor necessary to the working and de-

veloping of this claim in 1901 one item at least of thrt^e

hundred and fifty-nine dollars aiul forty rents, referring

to the account of J. Sundbaek.

:\Ir. COCIIRAX.—Same objection.

The COURT.—Objection sustained.
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(Portion of deposition i-('f(M'i'(Hl to in dcfcndnnt's oft'or

is as follows:)

il State if you paid an.ytliinii' dnrinj^ tliat summer

for labor or provisions or tools, or anvtliiu^' of that

kind. A. Yes, sir.

Q. About how much?

A. Well, what I paid out in cash?

i}. Yes, cash, I mean.

A. It amounted to about four lumdred dollars some-

thing like that. I have it down somewhere.

Q. You say you don't exactly remember? Did you

liave the money to make this payment at the end of

the season, or did you have to borrow it somewhere else?

A. I borrowed it from Coleberg-.

Q. How much did you borrow from him?

A, Three hundred dollars.

Q. How was that expended?

A, For labor, provisions, etc.

Q. During the summer of 1901, was there any gold

taken out of the ground on No. 8?

A. About |150, I guess.

Q. What, if anything, was done vrith that -|150?

A. Well we expended it for provisions.

Q. When, during the summer?

A. Well, just as we took it out.

Q. Well, during that snmmer, who worked the claim

with you?

A. There is John ^Murray and ^fr. Sundback.

Q. John Sundback? A. John Sundback.

Q. Who else? A. Nordstrom.
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Q. Nordstrom? A. And myself.

Q. And vonrsolf? A. Ves.

Q. Who ])aid for -Miiiray'.s labor? A. I did.

Q. And state, if yon know, v,ho })aid for ^nndback's

Avages and services for anytiiino that was done by him

on the claim? A. I did.

Q. How mneh did yon pay him? Did yon pay tliat,

yon, personally?

A. No, the layman, he paid it for me.

Q. And have you repaid that to the layman?

A. Yes, sir.

Q. How much was that?

A. Three hundred and forty dollars, I believe.

Q. Can you remember now how much that was-

A. I believe |340.00.

Q. Are you sure about the amount?

A. Well, I am very near sure.

Q. Did Mr, ^undback give the layman any written in-

strument to signify? A. He gave him a receipt.

Q. I will ask you to look at that and see if that is

the receipt? (Handing witness paper.)

A. Yes, sir.

Q. How much was it now, if you desire to change the

amount?

Mr. COCHRAN.—Objected to as highly leading and

suggestive.

Q. I will ask yon now whetlier after reading tliis and

seeing the amount

—

A. Three hundred and fifty-niiie dollars and forty

cents.
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Mr. RINEHART.—We offer this iu evidence and ask

that it be marked Defendant's Exhibit No. 2.

(Paper was introduced in evidence and marked as re-

quested.)

Q. How much was it the layman paid Mr. Sundback?

A. Three hundred and fifty-nine dollars and forty

cents.

Q. How much a day did you pay these laborers?

A. Paid them $5 a day.

Q. How long' during- that summer were you at work

there ?

A. I was there until about the latter part of August,

I believe.

Q. When did you go on the claim?

A. I went there in June, I believe.

Q. About what time?

A. The 15th or SOth.

Q. Went there about the 15th or 20th of June and

left there about the latter part of August?

Mr. COCHRAN.—Objected to as leading.

A. Yes, sir."

X.

The Court erred in sustaining the objection of the

plaintiff to the offer of defendant to prove the matters

contained in page 9 of the deposition and to prove that

the defendant expended the sum of $65 fare from Nome

to Seattle in the fall of the year 1901, the offer to prove,

objections and ruling of the Court being as follows:
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"Mr. WOOD.—^Defendant now offers to prove the mat-

ters contained on page nine of this deposition, to \^it:

Q. Now, I will ask you if von please to state whether

(»r not this claim was worked after that time, and if so,

by whom? A. Yes, it was worked.

Q. By whom? A. ^Ir. Nordstrom.

Mr. WOOD.—Defendant offers to prove also that de-

fendant expended the sum of 165 fare from Nome to

Seattle in the fall of 1901.

Mr. COCHRAN.—Same objection.

The COURT.—Objection sustained."

XI.

The Court erred in sustaining- the objection of the

plaintiff to the question asked the witness, Dettering,

as to the reasonable value of wages for labor in the year

1901 and in not permitting the defendant to prove by

said witness that |5 per day was the going rate of wages

during that year. The question, objection, ruling of the

Court, and offer to prove being as follows:

"Q. What was the reasonable value for wages for

labor during the year 1901, when you were all working

there together?

Mr. COCHRAN.—That is objected to under the same

objections as heretofore stated, because it refers to 1901

and is not within the issues of this case.

The COURT.—Objection sustained.

Mr. WOOD.—We offer to prove by the witness that

five flolhirs per day was the going wages for that year."
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XII.

The Court erred in uol permitting the defendant to

testify as to what the nsnal percentage was that hiy-

meu received at that time for unknown or undevehiped

ground. The questi(m, objection and ruling of the Court

being as folh)ws:

''I will ask YOU Mr. Detteriiig, what tlie usuiil perceni"-

age is the laymen or was at that time, in this country

for unknown or undeveloped ground?

Mr. COCHRAN.—I object to that question as irrele-

vant and iucompeteut, the witness uot having shown

himself qualified to answer, and also it is not shown that

at the time of the execution of this lease that this was

unknown ground, or undeveloped ground.

The (^OUKT.—The objection is sustained."

XIII.

The Court erred in sustaining the objection of tbe

plaintiff to the offer by the defendant to show that "as

a rule claim owners gave sixty and seventy-five per cent

when the ground was not very much developed, and no

pay has been found to speak of," the offer of defendant

to prove, objection and ruling of the Court being as fol-

lows :

"Mr. WOOD.—We will show that he is experienced in

mining. We offer at this time to show that as a rule

claim owners gave sixty and seventy-five per cent when

the ground was not very much developed and no pay has

been found to speak of.



162 WiUiam Detterlnq vs.

:\rr. COCHRAN.—We resist the offer on the oroimds

stated in the objection to the question.

The COURT. —Objection sustained."

XIV.

The Court erred in sustaining the objection of the

plaintiff to the question propounded to the witness Wil-

liam Detteriiig when giving his deposition which reads

as follows:

"I will ask 3^ou whether there was any reason, and

if so, what reason in your mind for allowing these lay-

men the first two thousand dollars that came out of the

ground?"

And not allowing the answer of the witness to be read

in evidence. The objection, ruling of the Court and

offer of proof of the answer being as follows:

"Mr. COCHRAN.—Objected to (m the ground, first,

that it is not the best evidence, the lease itself being the

best evidence as to its terms, and is incompetent, ir-

relevant and immaterial.

The COURT.—Objection sustained.

Mr. WOOD.—Defendant now offers to show by the an-

swer of the witness Dettering that the reason Svell, be-

cause I wanted to protect these men that they would get

wages, any way providing they done a lot of improve-

ments on the property there had been no improvements

on the property and if they only took out two thousand

dollars I would have the improvements and they would

have the pay for their labor.'
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Mr. COCHRAN.—We resist tlic offer on the same

grounds as stated in the objection.

The COTTRT.—Sustained."

XV.

The Court erred in sustaining the objection of the

plaintiff to the question asked the witness William Bet-

tering, which reads as follows:

"State whether or not you are acquainted with the

usual rates and percentages given to lajmeu in this

country at that time.''

The objection and ruling of the Court being as fol-

lows:

''Mr. COCHRAN.—That is objected to on the same

grounds heretofore stated to this very question, first,

that it is not shown that tlie v\itness is qualified to an-

swer, and second, it is immaterial, irrelevant and incom-

petent.

The COURT.—Objection sustained."

XVI.

The Court erred in excluding the offer of proof made

immediately after the sustaining of the objection re-

ferred to in the last assignment, the offer, objection of

counsel and ruling of the Court being as follows:

''Mr. WOOD.—We will follow that u]) with proof to

show how well he was acquainted with the rates and

percentages to show how much he has mined.

The COURT.—I don't think vou need to bother at all
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with rents, because we will adopt the rule that you are

accountable for the money value were the ground in

place, with the ore in place, less the reasonable expenses

of extracting the same. That seems to be the rule. So

we don't need to bother ourselves with anything about

the question whether he allowed or did not allow a suffi-

cient royalty. Objection sustained.

Mr. WOOD.—We offer to prove that 'as a rule the first

year they were given sixty or seventy-five per cent.'

Mr. COCHRAX.—We resist the offer on the grounds

stated in the objection.

Th(^ COURT.—Sustained."

XV.

The Court erred in sustaining the objection of the

plaintiff to the offer of proof that the terms of the lay

from the defendant to Leonard and Reeves was fair and

reasonable which offer of proof, objection and ruling of

tiie Court was as follows:

-Mr. ORTOX.—We offer to prove by Charles J. John-

son, assistant manager of the Pioneer Mining Company

;ind J. C. Brov.n of Little CYeek, both experienced

miners, that the terms of the lease executed between

Leonard and Reeves and the defendant, William Det-

tering, was fair and reasonable in accordance with the

customs of the country at that time for claims of this

character, including the payment of the sum of two thou-

sand dollars.
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Mr. COCHRAN.—We resist the offer, if it please the

Court, on the ground that tlie testimony is irrelevant

and iiuniaterial, and is not proper basis of liability.

The COURT.—The objection may be sustained."

XVI.

The Court erred in sustaining the objection of plain-

tiff to the offer of proof in relation to the expenses in-

curred against this claim in 1903 for surveying; the offer

of proof, objection and ruling of the Court being as fol-

lows:

"Mr. ORTON.—We desire to offer the testimony of

Mr. Detterlng contained in his deposition on file at the

top of page thirty-three, in regard to expenses incurred

against this claim.

Q. Now, during the summer of 1903 did you have any

expenses aside from labor and provisions incurred

against this claim? A. In 1903?

Q. Last spring, last summer? A. Oh, yes.

Q. Well, what was it?

A. There was a dispute with Mr. Lane, had the

ground surveyed, expenses of surveying.

Mr. COCHRAN.—We move to strike that out on the

ground that it is irrelevant and immaterial and not

witliin the issues in this case. They may maintain a

subsequent action if they can. but this is not a legitimate

charge here, because it is not within the issues of this

case.

The COURT.—We strike that answer out. Objection

is sustained."
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XVII.

The Court erred in sustaining the objection of the

plaintiff to the offer of proof on behalf of the defendant

in relation to expenses of the lawsnit over said property,

the offer of proof, objecti(»n, and ruling of the Court be-

ing as follows:

"Mr. WOOD.—We offer to show now that during the

summer of 1903, that there was trouble over the bound-

ary of this claim, which resulted in a lawsuit; that a

necessary and legitimate expense incurred in looking

after that lawsuit was incurred by the defendant, Wil-

liam Bettering, and that he expended therein the sum of

five hundred dollars.

:\Ir. (HX^HKAN.—That (.ffer is also resisted on the

same grounds as stated in the objections to the question,

that it is ii-relcvant, immaterial and incompetent, and

wholly without Uie issues and the })leadings herein.

The COUKT.—Objecti(;n su.stained. It may have been

V(^ry unwise litigation/'

XVIII.

The Court erred in making the finding of fact Xo. 3

which reads as follows:

"That since the month of May or the first of June,

1902, the said defendant has worlxcd, operated and mined

said placer mining claim and lias between the said

month of ]May or the first of Jinn^ 1902, and the said 21st

day of Septeniber, 1903, extracted from said mining

<laim liold and jrold-dust of the amount and value of
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thirty thousand dollars ($30,000), and has appropriated

the whole thereof to his own use."

For the reason that said findincr of fact is not sup-

ported by the evidence, and that there is no evidence

Avhatever showing- or tending to show that the defend-

ant extijicted from said placer mining claim gold or

gold-dust to the amount of thirty thousand dollars or

any other sum, between the first of June, 1902, and the

21st day of September, 1903.

XIX.

The Court erred in making its finding of fact No. 6

which reads as follows: '

"That the allegation of the plaintiff's complaint are

true." . !

For the reason that said finding of fact is not sup-

ported by the evidence; that the evidence fails to show

that the defendant Bettering has extracted from said

placer mining claim described in plaintiff's complaint,

between the first day of June, 1902, and the 21st day of

September, 1903, the sum of thirty thousand dollars

(130,000) or any sum of money whatever over and above

the reasonable cost of extracting the same.

XX.

The Court erred in failing to find w^hat were the rea-

sonable costs of extracting the gold-dust mentioned in

the complaint, from the placer mining claim in dispute.

XXI.

The Court erred in failing to find upon the issues pre-
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seuted bj the separate auvswer iu defense of the defeud-

ant, set forth in said answer, and the replj^ thereto.

XXII.

There is error in the decree in this action, in this:

That the Court gave judgment iu faA'or of the plaintiff

for the full one-quarter of the amount of money ex-

tracted from said claim by tlie laymen working the same

under a written lease from the defendant, without de-

ducting anythiuo- whatever for costs of extracting the

said gold or gold-dust, or amounts retained by the lay-

men.

XXIII.

There is error in said decree in this: That the Court

gave judgment in favor of the plaintiff and against the

defendant for a much larger sum than is denmnded in

the amended complaint, or claimed by the plaintiff for

the reason that the plaintiff only demands judgment for

one-quarter of the gold-dust taken from said claim dur-

ing the times mentioned in the amended complaint less

the reasonable cost of extracting the same, and the

Court gave judgment in favor of plaintiff for one-quarter

of the gross amount taken from said chiim during said

time.

Wherefore, defendant i>rays that said judgment may

be reversed.

J. K. WOOD,

llfA I). OlITON,

Attornevs for nef<'n<b)!it \\'i!i. Dctlcrii^;-.
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[Endorsed]: Original. No. 1023. In the United

States District Court for the District of Alaska, Second

Division. Albert Xordstroni, Plaintiff, vs. William Det-

tering. Defendant. Assignment of Errors. Filed in the

Office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska. Jul. 31, 1905. Geo.

Y. Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. Ira D. Orton, Attorney for Defendant.

Ill the i iiitcd States District Court iur the District of Atdska,

Second Division.

ALBERT NORDSTROM,
Plaintiffy

vs.

WILLIAM DETTERINd,
Defendant. •

Petition for Appeal Order AHowing Same and Fixing Bond.

The defendant in tlie above-entitled action feeling

himself aggrieved by the decision and judgment given

and entered herein hereby appeals from said judginent

to the United States Circuit Court of Appeals for the

Ninth (Mrcuit, and ]uays that said appeal be allowed,

and that the Court make an order fixing the amount of

security to be given on said appeal to operate as a super-

sedeas.

IRA D. ORTON,

Attornev for Defendant.
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Order.

And now on this 31st day of July, 1905, the foregoing

appeal is hereby allowed, the defendant to give a bond

in the sum of |ilO,000 conditioned according to law, and

when so given, approved and filed to operate as a su-

persedeas.

Done in open court this 31st flay of July, 1905.

ALFRED S. MOORE,

Judge United States District Court, District of Alaska,

Second Division.

[Endorsed]: Xo. 1023. Original. In the United

States District Court for the District of Alaska, Second

Division. Albert Nordstrom, Plaintiff, vs. William Det-

teriug, Defendant. Petition for Appeal Order Allowing

Same and Fixing Bond. Filed in the Office (^f tlie Clerk

of the U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska. Jul. 31, 1905. Geo. Y. Borchsenius,

Clerk. By Angus McBride, Deputy Clerk. Ira D. Or-

ton. Attorney for Defendant. Vol. 3, Orders and Judg-

ments, page 403. McB.
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/// flir I lilted Stdirs Disfricl (Umrf fur the Di.slricl of Alaska,

f^ccniid f)i(i.sit)ii.

ALBEKT N01iDSTI{():\r,

Plaiutiff,
/

vs.

WILLIAM BETTERING, \

Defendant.

Bond on Appeal.

Know all men by these presents, that we, William

Dettering, as principal, and Eugene Chilberg and John

S. Kimball, as sureties, are held and firmly bound unto

Albert Nordstrom, the plaintiff above named in the sum

of ten thousand dollars (|10,000.0{)), to be paid to said

Albert Nordstrom, his executors or administrators, to

which payment well and truly to be made, we bind our-

selves and each of us, jointly and severally, and our and

each of our executors, administrators and assigns,

tirinly by these presents.

Sealed with our seals and dated the 31st day of July,

1905.

Whereas, the above-named defendant has taken an

appeal to the Ignited States Circuit Court of Appeals

for the Ninth Circuit to reverse a judgment and decree

made and entered by the United States District Court,

District of Alaska, Second Division on the first day of

June, 1905, against defendant in favor of })laintiff in
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the sum of seven thousand four hundred and eighty dol-

lars and interest and costs.

Now, therefore, the condition of this obligation is

such, that if the above-named defendant shall prosecute

said appeal to effect and answer all cost and damages,

if he fail to make good his plea, then this obligation

shall be void; otherwise to remain in full force and

virtue.

WM. DETTERIXG, [J--eal]

By IRA D. ORTON,

His Atty.

EUGENE OHILBERG. [Seal]

JOHK S. KIMBALL. [Seal]

United States of America, ->>

V ss.

District of Alaska.
j

Eugene Chilberg and John S. Kimball, being each first

duly sworn, each for himself deposes and says, that he

is one of the sureties who signed the foregoing bond on

appeal; that he is worth double the amount named in

said bond as the penalty thereof, over and above all lia-

bilities and exclusive of property exempt from execu-

tion; that he is not a counselor or attorney at law, mar-

shal, deputy marsihal, commissioner, clerk of any court,

or other officer of any court, and that he is a resident

witliiu tlie District of Alaska, Second Division.

EUGENE CHILBERG.

JOHN S. KBIBALL.
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Subscribed and sworn to before me this 31st day of

July.

[Notarial Seal] THOS. R. WHITE,

Notary Public in and for the District of Alaska, Resid-

ing at Nome. .

The foregoing bond is hereby approved in open court

this 31st day of July, 190-5.

ALFRED S. MOORE,

Judge, District Court, District of Alaska, Second Divi-

sion. I

[Endorsed] : No. 1023, Original. In the United

States District Court for the District of Alaska, Sec-

ond Division. Albert Nordstrom, Plaintiff, vs. William

Dettering, Defendant. Bond on Appeal. Filed in the

Office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska. Jul. 31, 1905. Geo. V.

Borchsenius, Clerk. By Angus McBride, Deputy Clerk.

Ira D. Orton, Attorney for Defendant. Vol. 3, Civil

Bonds, page 124. McB.
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In tJir Difitrirf Court in and for flic District of AlasJi-a,

• Second Diri-sion.

ALBERT NORDSTROM,

Plaintiff,

vs.
No. 1023.

WILLIAM BETTERING,

Defendant.,

Clerk's Certificate to Transcript.

I, Geo. y. Borclisenius, clerk of the District Court of

Alaska, Second Division, do hereby certify that the fore-

going- tvpewritten pages, from 1 to 163, both inclusive,

is a true and exact transcript of the complaint, answer

and cross-complaint, amended complaint, amended an-

swer, demurrer to answer, memo, opinion, reply, opinion,

findings of fact and conclusions of law, decree, bill of

exceptions, assignment of eiTors, petition for appeal and

order allowing same and fixing bond, and bond on ap-

peal, in the case of Albert Nordstrom vs. William Det-

tering. No. 1023, this court, and of the whole thereof

as appears from the records and files in my office at

Nome, Alaska; and further certify that the original cita-

tion in the above-entitled cause is attached to this tran-

script.

Cost of transcript, |50.30, paid by Ira I). Orton, attor-

ney for defendant.
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In witness whereof, I have hereunto set my liand and

affixed the seal of said eoni't this 24th day of August,

A. D. 1905.

[Seal] GEO. V. BORCHSENIUS,

Clerk.

By Angus McBride,

Deputy Clerk.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to Albert Nord-

strom, Plaintiff, and to O. D. Cochran and J. J. Rea-

gan, his Attorneys, Greeting:

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals, for the

Ninth Circuit, to be holden at the city of San Francisco,

in the State of California, on the 28th day of August,

1905, pursuant to an order allowing an appeal entered

in the clerk's office of the Circuit Court of the United

States, for the Northern District of California, in that

certain action, numbered 1023, in which William Detter-

ing is appellant and you, the said Albert Nordstrom,

are appellee, to show cause, if any there be, why the

decree rendered against the said appellant, as in the

said order allowing an appeal mentioned, should not be

corrected, and why speedy justice should not be done to

the parties in that behalf.

Witness, the Honorable ALFRED S. MOORE, Judge

of the United States District Court in and for the Dis-
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trict of Alaska, Hecoiid Division, this 31st day of July,

A. D. 1905.

ALFRED ^. .AlOOilE,

Judge of the United States District Court, District of

Alaska, Second Division.

Personal service of the foregoing citation is hereby

admitted this 31st day of July, 19€5.

O. D. COCHRAN,

JNO. REAGAN,

Attorneys for Albert Nordstrom, Appellee.

[Endorsed]: 1023. Original. In the United States

District Court for the District of Alaska, Second Divi-

sion. Albert Nordstrom, Plaintiff, vs. William Detter-

ing. Defendant. Citation.

[Endorsed] : No. 1247. United States Circuit Court

of Appeals for the Ninth Circuit. William Dettering,

Appellant, vs. Albert Nordstrom, Appellee. Transcript

of Record. Upon Appeal from the United States Dis-

trict Court for the District of Alaska, Second Division.

Filed September 14, 1905.

F. D. MONCKTON.
Clerk.


